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Volumes 59 and 60 of A.L.R.6th address, inter alia, issues concerning the
admissibility and necessity of expert evidence as to the standards of prac-
tice and negligence in malpractice actions against attorneys. Such issues
addressed are conduct related to procedural issues (59 A.L.R.6th 1) and
conduct related to substantive representation and transactional matters (60
A.L.R.6th). Volumes 59 and 60 also address issues arising under the Uniform
Child Custody Jurisdiction and Enforcement Act’s exclusive, continuing
jurisdiction provision; instances of no significant connection/substantial
evidence (59 A.L.R.6th 161) and other than no significant connection/
substantial evidence (60 A.L.R.6th). Other annotations of note in volumes
59 and 60 address the propriety of the execution of no-knock search war-
rants (59 A.L.R.6th 311) and the propriety of incentive awards or incentive

agreements in class actions.

Douglas S. Jurenko, Editor, and Jason B. Binimow, J.D.

ATTORNEY MALPRACTICE

Admissibility and Necessity of Ex-
pert Evidence As to Standards of
Practice and Negligence in Malprac-
tice Action Against Attorney—Con-
duct Related to Procedural Issues

The client has the burden, in an action against an at-
torney for negligence or violation of duty, of proving
the existence of the relation of attorney and client, the
acts constituting the alleged negligence, that the neg-
ligence was the proximate cause of the injury, and the
fact and extent of the injury alleged. The latter element
often involves the burden of showing that, but for the
negligence of the attorney, the client would have been
successful in the prosecution or defense of an action.
The degree of care required of an attorney is a question
of law to be determined by the court, but the care actu-
ally exercised in a given situation is a question of fact
to be determined by the jury under proper instructions
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by the court. However, although breach of
duty is usually a fact issue for the jury, it
may be resolved as a matter of law if the
circumstances do not permit a reason-
able doubt as to whether the defendant’s
conduct violated the degree of care ex-
acted of him or her. The determination
of causation is a question of law. The issue arises as to
the admissibility and necessity of expert evidence as to
the standards of practice and negligence in a malprac-
tice action instituted against an attorney, where the
disputed conduct concerns procedural issues related to,
for example, a failure to timely file complaints, motions,
and the like, trial tactics and strategy, attendance at
hearings, and joinder and venue issues. This annotation
collects and analyzes the state and federal cases in which
the courts considered the admissibility or necessity of
expert evidence as to standards of practice and negli-
gence in malpractice actions against attorneys, where
the conduct under inquiry related to procedural issues.
59 A.L.R.6th 1
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CRIMINAL LAW

Propriety of Execution of No-Knock
Search Warrant

A no-knock search warrant authorizes law enforcement
officers to execute a search warrant without knocking
and announcing their presence prior to entering the
location and conducting a search. A validly issued no-
knock search warrant must be executed reasonably, in
accordance with the Fourth Amendment of the United
States Constitution. This annotation will collect and
discuss all of the cases which have considered the pro-
priety of the execution of no-knock search warrants. 59
A.L.R.6th 311

CUSTODIAL INTERROGATION

What Constitutes “Custodial Interrogation”
at School

Miranda warnings are due only when a suspect interro-
gated by police is in custody. This annotation collects
and discusses those cases which have considered what
constitutes “custodial interrogation” within the rule of
Miranda, requiring that a suspect be informed of federal
constitutional rights before custodial interrogation at
school. 59 A.L.R.6th 393

Coming

Listed below are a few of the top-
ics scheduled to be published in 60
A.L.R.6th in December 2010. Some of
the annotations listed may be resched-
uled.

ATTORNEY MALPRACTICE

Admissibility and Necessity of Expert Evidence
As to Standards of Practice and Negligence in
Malpractice Action Against Attorney—Conduct
Related to Substantive Representation and
Transactional Matters

In an action against an attorney for negligence or viola-
tion of duty, the client has the burden of proving the
existence of the relation of attorney and client, the acts
constituting the alleged negligence, that the negligence
was the proximate cause of the injury, and the fact and
extent of the injury alleged. The latter element often
involves the burden of showing that, but for the negli-
gence of the attorney, the client would have been suc-
cessful in the prosecution or defense of an action. The
degree of care required of an attorney is a question of
law to be determined by the court, but the care actually
exercised in a given situation is a question of fact to be
determined by the jury under proper instructions by the

UNIFORM CHILD CUSTODY JURISDICTION AND
ENFORCEMENT ACT

Construction and Application of Uniform Child
Custody Jurisdiction and Enforcement Act’s Ex-
clusive, Continuing Jurisdiction Provision—No
Significant Connection/Substantial Evidence

In our modern society, parents often live in different
states or countries. Many states have passed legislation
aimed at determining which of multiple states should
enter or modify child custody determinations. Most
have adopted some version of the Uniform Child Cus-
tody Jurisdiction and Enforcement Act. The UCCJEA
was promulgated to replace the Uniform Child Custody
Jurisdiction Act (UCCJA). One of its most significant
changes is its award of exclusive, continuing jurisdiction
to the court that first enters a child custody determina-
tion. This exclusivity may be lost however and the court
of another state permitted to modify the order of the
original decree court. One way that jurisdiction may be
lost is when the child no longer has a “significant con-
nection” with the original decree state. Questions have
arisen about the proper application of this jurisdictional
test. This annotation will collect and discuss all the cases
in which a court has applied or construed the portion of
a state’s enactment of the UCCJEA provision regarding
the relinquishment of exclusive, continuing jurisdiction
based on the dissipation of “significant connection” with
the state or the unavailability of “substantial evidence”
relevant to the custody determination. 59 A.L.R.6th 161

court. However, although breach of duty is
usually a fact issue for the jury, it may be
resolved as a matter of law if the circum-
stances do not permit a reasonable doubt
as to whether the defendant’s conduct
violated the degree of care exacted of him
or her. The determination of causation is a
question of law. The issue arises as to the admissibility
and necessity of expert evidence as to the standards of
practice and negligence in a malpractice action insti-
tuted against an attorney, where the disputed conduct
relates to substantive representation and transactional
matters. This annotation will collect and analyze the
state and federal cases in which the courts considered
the admissibility or necessity of expert evidence as to
standards of practice and negligence in malpractice ac-
tions against attorneys, where the conduct under inquiry
related to substantive representation and transactional
matters. 60 A.L.R.6th

CLASS ACTIONS

Propriety of Incentive Awards or Incentive
Agreements in Class Actions

For class actions to be effectively litigated, it is necessary
that at least one plaintiff be willing to take on the role
of class representative, according to Fed. R. Civ. P. 23
and state court procedural rules. Courts frequently make
incentive awards to named plaintiffs at the conclusion
of class action litigation, in some cases pursuant to in-
centive agreements entered into by the named plaintiffs
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and class counsel prior to litigation, to compensate the
representatives for their costs and service to the class.
Many courts have considered the propriety of incentive
awards or incentive agreements in class actions. This
annotation will collect and discuss all cases which have
addressed the propriety of incentive awards or incentive
agreements in class actions. 60 A.L.R.6th

DRUGS AND NARCOTICS

Construction and Application of Federal Uni-
formed Services Former Spouse Protection Act
in State Court Divorce Proceedings

The Federal Controlled Substances Act provides in 21
U.S.C.A. § 903: “No provision of [the Act] shall be con-
strued as indicating an intent on the part of Congress
to occupy the field in which that provision operates,
including criminal penalties, to the exclusion of any
State law on the same subject matter which would
otherwise be within the authority of the State, unless
there is a positive conflict between that provision ...
and that State law so that the two cannot consistently
stand together.” This annotation will collect and ana-
lyze the cases regarding whether there is preemption of
state regulation of controlled substances by the federal
Controlled Substances Act. 60 A.L.R.6th

Index

The following is a complete list arranged
alphabetically by topic, of annotations
contained in the current volume 59
A.L.R.6th or scheduled for publication
in 60 A.L.R.6th. Some of the annotations
listed may be rescheduled.

AID OR ASSISTANCE

sender Reassignment or “Sex Change” Surgery As Cov-
ered Procedure Under State Medical Assistance Program,
60 A.L.R.6th

ARMED FORCES
Construction and Application of Federal Uniformed Ser-

vices Former Spouse Protection Act in State Court Divorce
Proceedings, 59 A.L.R.6th 433

ATTORNEY MALPRACTICE

Admissibility and Necessity of Expert Evidence as to Stan-
dards of Practice and Negligence in Malpractice Action
Against Attorney—Conduct Related to Procedural Issues,
59 A.L.R.6th 1

Admissibility and Necessity of Expert Evidence As to
Standards of Practice and Negligence in Malpractice Ac-
tion Against Attorney—Conduct Related to Substantive
Representation and Transactional Matters, 60 A.L.R.6th

ATTORNEY OR ASSISTANCE
OF ATTORNEY

Admissibility and Necessity of Expert Evidence as
to Standards of Practice and Negligence in Malpractice
Action Against Attorney—Conduct Related to Proce-
dural Issues, 59 A.L.R.6th 1

UNIFORM CHILD CUSTODY JURISDICTION AND ENFORCEMENT ACT

Construction and Application of Uniform Child
Custody Jurisdiction and Enforcement Act’s
Exclusive, Continuing Jurisdiction Provision-
Other than No Significant Connection/Sub-
stantial Evidence

The Uniform Child Custody Jurisdiction and Enforce-
ment Act (UCCJEA) was created, in part, to address the
issue of competing orders and duplicative jurisdiction.
One way the Act attempts to do this is by awarding ex-
clusive, continuing jurisdiction to the court that first
enters a child custody determination. This exclusivity
may be lost under certain circumstances though. One
of the circumstances that allows a court of another
state to modify the order of the original decree court
is a determination that both parents, or a parent and
a parent substitute, as well as the child “do not pres-
ently reside” in the decree state. Either the original
decree court or the prospective modification court can
make this determination. This annotation will collect
and discuss all the cases in which a court has applied
or construed issues under the UCCJEA related to the
exercise of exclusive, continuing jurisdiction other than
the loss of “significant connection” with the state or the
unavailability of “substantial evidence” relevant to the
custody determination. 60 A.L.R.6th

Admissibility and Necessity of Expert

Evidence As to Standards of Practice and

Negligence in Malpractice Action Against

/' Attorney—Conduct Related to Substantive

7777 Representation and Transactional Matters,
“4 60 A.L.R.6th

BALLOTS
Validity, Construction, and Application of State Require-
ments for Placement of Independent Candidates for
United States Senate on Ballot, 59 A.L.R.6th 111

CIVIL PROCEDURE RULES

Propriety of Incentive Awards or Incentive Agreements in
Class Actions, 60 A.L.R.6th

CIVIL RIGHTS AND DISCRIMINATION

Gender Reassignment or “Sex Change” Surgery As Cov-
ered Procedure Under State Medical Assistance Program,
60 A.L.R.6th

CLASS ACTIONS

Propriety of Incentive Awards or Incentive Agreements in
Class Actions, 60 A.L.R.6th

COMPROMISE AND SETTLEMENT
Propriety of Incentive Awards or Incentive Agreements in
Class Actions, 60 A.L.R.6th

CONSTITUTIONAL LAW

Propriety of Execution of No-Knock Search Warrant, 59
A.L.R.6th 311



CRIMINAL LAW

Propriety of Execution of No-Knock Search Warrant, 59
A.L.R.6th 311

What Constitutes “Custodial Interrogation” Within Rule
of Miranda v. Arizona Requiring That Suspect be Informed
of Federal Constitutional Rights Before Custodial Inter-
rogation—At School, 59 A.L.R.6th 393

CUSTODIAL INTERROGATION

What Constitutes “Custodial Interrogation” Within Rule
of Miranda v. Arizona Requiring That Suspect be Informed
of Federal Constitutional Rights Before Custodial Inter-
rogation—At School, 59 A.L.R.6th 393

CUSTODY AND SUPPORT OF CHILDREN

Construction and Application of Uniform Child Custody
Jurisdiction and Enforcement Act’s Exclusive, Continu-
ing Jurisdiction Provision—No Significant Connection/
Substantial Evidence, 59 A.L.R.6th 161

Construction and Application of Uniform Child Custody
Jurisdiction and Enforcement Act’s Exclusive, Continuing
Jurisdiction Provision—Other than No Significant Con-
nection/Substantial Evidence, 60 A.L.R.6th

DIVORCE AND SEPARATION

Construction and Application of Federal Uniformed Ser-
vices Former Spouse Protection Act in State Court Divorce
Proceedings, 59 A.L.R.6th 433

DRUGS AND NARCOTICS

Preemption of State Regulation of Controlled Substances
by Federal Controlled Substances Act, 60 A.L.R.6th

ELECTIONS AND VOTING

Validity, Construction, and Application of State Require-
ments for Placement of Independent Candidates for
United States Senate on Ballot, 59 A.L.R.6th 111

Validity, Construction and Application of State Statutory
Limitations Periods Governing Election Contests, 60
A.L.R.6th

EVIDENCE
Admissibility and Necessity of Expert Evidence as to Stan-
dards of Practice and Negligence in Malpractice Action

Against Attorney—Conduct Related to Procedural Issues,
59 A.L.R.6th 1

Admissibility and Necessity of Expert Evidence As to
Standards of Practice and Negligence in Malpractice Ac-
tion Against Attorney—Conduct Related to Substantive
Representation and Transactional Matters, 60 A.L.R.6th
FOURTH AMENDMENT

Propriety of Execution of No-Knock Search Warrant, 59
A.L.R.6th 311

GUARDIAN AND WARD

Construction and Application of Uniform Child Custody
Jurisdiction and Enforcement Act’s Exclusive, Continu-

ing Jurisdiction Provision—No Significant Connection/
Substantial Evidence, 59 A.L.R.6th 161

KINOCK AND ANNOUNCE
Propriety of Execution of No-Knock Search Warrant, 59
A.L.R.6th 311

LIMITATION OF TIME

Validity, Construction and Application of State Statutory
Limitations Periods Governing Election Contests, 60
A.L.R.6th

MEDICAL CARE AND TREATMENT

Gender Reassignment or “Sex Change” Surgery As Cov-
ered Procedure Under State Medical Assistance Program,
60 A.L.R.6th

MIRANDA WARNINGS

What Constitutes “Custodial Interrogation” Within Rule
of Miranda v. Arizona Requiring That Suspect be Informed
of Federal Constitutional Rights Before Custodial Inter-
rogation—At School, 59 A.L.R.6th 393

PARTIES

Propriety of Incentive Awards or Incentive Agreements in
Class Actions, 60 A.L.R.6th

PREEMPTION

Preemption of State Regulation of Controlled Substances
by Federal Controlled Substances Act, 60 A.L.R.6th

SCHOOLS

What Constitutes “Custodial Interrogation” Within Rule
of Miranda v. Arizona Requiring That Suspect be Informed
of Federal Constitutional Rights Before Custodial Inter-
rogation—At School, 59 A.L.R.6th 393

SEARCHES AND SEIZURES

Propriety of Execution of No-Knock Search Warrant, 59
A.L.R.6th 311

TRANSEXUALITY

Gender Reassignment or “Sex Change” Surgery As Cov-
ered Procedure Under State Medical Assistance Program,
60 A.L.R.6th

UNIFORM CHILD CUSTODY
JURISDICTION AND ENFORCEMENT ACT

Construction and Application of Uniform Child Custody
Jurisdiction and Enforcement Act’s Exclusive, Continu-
ing Jurisdiction Provision—No Significant Connection/
Substantial Evidence, 59 A.L.R.6th 161

~onstruction and Application of Uniform Child Custody

Jurisdiction and Enforcement Act’s Exclusive, Continuing
Jurisdiction Provision—Other than No Significant Con-
nection/Substantial Evidence, 60 A.L.R.6th

Have questions or need help? Please call customer support at 1-800-225-7488, or e-mail at west. ALRLCS-Rochester@thomson.com.
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This publication was created to provide you with accurate and authoritative information concerning the subject matter covered; how-
ever, this publication was not necessarily prepared by persons licensed to practice law in a particular jurisdiction. The publisher is
not engaged in rendering legal or other professional advice and this publication is not a substitute for the advice of an attorney. If you
require legal or other expert advice, you should seek the services of a competent attorney or other professional.
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