
Route to:
❐ __________________

❐ __________________

❐ __________________

❐ __________________

❐ __________________

❐ __________________

ALR Federal

Alert
F r o m       t h e

editor

Highlights

Volume 181

ALR Federal continues to cover a wide range of topics that are current or
have continued relevancy to legal practitioners. Volume 181 contains
annotations discussing attorney’s fees (attorney’s fees agreements in the
bankruptcy context, and awards of attorney’s fees to individuals who were
the subject of investigations by independent counsel), evidentiary issues
(evidentiary privilege under 23 U.S.C.A. § 409, and exclusion of witnesses
under Federal Rule of Evidence 615), criminal law (Federal Sentencing
Guideline 3B1.4, and the statutory minimization requirement for wire-
tapping and electronic surveillance), the Religious Land Use and Institu-
tionalized Persons Act of 2000, and continued annotation coverage of
ERISA. Scheduled for the upcoming volume 182 are annotations that re-
late to refugee status for aliens, constructive discharge under the Ameri-
cans With Disabilities Act, and as pertinent to the current heightened
concern with terrorism, an annotation discussing awards of damages un-
der the state-sponsored terrorism exception to the Foreign Sovereign
Immunities Act.

Joel E. Smith, J.D.

ATTORNEY’S FEES
Fees Under 28 U.S.C.A. § 593(f)(1) to Indi-
vidual Investigated by Independent Counsel
To obtain reimbursement of attorney’s fees
incurred in connection with an investiga-
tion by independent counsel, 28 U.S.C.A.
§ 593(f)(1) requires that a petitioner establish that he
or she was the subject of the investigation, that no in-
dictment was brought against him or her pursuant to
the investigation, that the attorney’s fees were incurred
during the investigation, that the attorney’s fees would
not have been incurred but for the investigation, and
that the amount of the attorney’s fees was reasonable.
In evaluating a request for reimbursement, 28 U.S.C.A.
§ 593(f)(2) requires the consideration of the sufficiency
of documentation, the need or justification for the

attorney’s fees, whether the attorney’s fees
would have been incurred but for the in-
vestigation, and the reasonableness of the
amount requested. This annotation col-
lects and analyzes all federal cases that ad-
dress the award of attorney’s fees under
28 U.S.C.A. § 593(f) to an individual who

was the subject of an investigation by independent coun-
sel. 181 ALR Fed 49

BANKRUPTCY
General or Classic Retainer Fee or Salary Contract
in Bankruptcy Context
In order for an attorney’s general or classic retainer
fee or salary contract to be interpreted as enforceable,
an attorney will generally need to show that the client
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received value equivalent to the retainer fee at the time
it was paid, so that the general or classic retainer fee
was earned on receipt and nonrefundable. If this con-
temporaneous value is not demonstrated, it is likely
that the contract will be interpreted as unenforceable
or as involving another kind of retainer agreement be-
sides a general or classic retainer, even if the contract
explicitly states that is a general or classic retainer fee
contract. Because the courts generally are deemed to
have supervisory power to regulate attorney’s fees con-
tracts to ensure fees charged clients by attorneys are
reasonable, courts will look to the form and not the
substance of the contract in analyzing whether a re-
tainer fee is a general or classic retainer fee. If the con-
tract is not found to be an enforceable general or clas-
sic retainer fee contract, the attorney will generally be
held to be entitled to receive or keep only the quan-
tum meruit value of his or her services actually per-
formed, rather than being able to keep or receive the
full amount of the retainer specified in the contract. A
general or classic retainer fee agreement is distin-
guished from other types of retainer fee agreements in
that it involves a specified fee being paid in exchange
for the attorney’s commitment to handle all or some
of a client’s legal matters that arise over a defined pe-
riod of time. The “value” received by the client in ex-
change for such a retainer fee is generally deemed to
consist of the attorney’s commitment to be available
to handle the client’s matters during the term of the
agreement and/or the attorney’s consequent inability
to handle matters for other clients or potential clients
during that period, most especially the attorney’s in-
ability to be retained by the adverse party. This annota-
tion collects and discusses bankruptcy cases dealing with
the construction and operation of an attorney’s general
or classic retainer fee or salary. 181 ALR Fed 1

Employee Retirement Income Security Act (ERISA)
Insurer as Fiduciary Under ERISA
Although insurance companies owe a duty of good
faith and fair dealing in carrying out their con-
tractual commitments under an insurance policy,

and thus have an obligation to process claims fairly
and to pay valid claims, they have not traditionally
stood in a fiduciary relationship with claimants and
beneficiaries, and therefore do not owe a duty to
perform the claims function for the exclusive pur-
pose of providing benefits. Under § 3(21)(A) of
the Employee Retirement Income Security Act of
1974 (ERISA) (29 U.S.C.A. § 1002(21)(A), which
makes a person a fiduciary of an ERISA plan to
the extent that the person exercises authority,
control, or responsibility with respect to the plan
or its assets, an insurance company may become a
fiduciary in a number of ways, based on a number
of different, plan-related activities. This annota-
tion examines those activities in which insurance
companies engage with an eye to determining
whether the insurer was a fiduciary under ERISA.
In fact, the article outline is based on the activi-
ties of the insurer. Check the “Related annota-
tions” section of the annotation for additional ar-
ticles covering other aspects of ERISA. A reference
to an article at 1 Am Jur Proof of Facts 3d 453
dealing with an employers unlawful interference
with rights protected under ERISA can be found
in the research references, along with other re-
search and practice aids. 181 ALR Fed 269

EVIDENCE
Exclusion of Witnesses Under Federal Rule of
Evidence 615
Rule 615 of the Federal Rules of Evidence requires,
subject to certain exceptions, a trial court to ex-
clude witnesses so that they cannot hear the testi-
mony of other witnesses on the request of a party.
The purpose of Rule 615 is to discourage and ex-
pose fabrication, inaccuracy, and collusion and to
minimize the opportunity that each witness will
have to tailor testimony to the testimony of other
witnesses. This annotation collects and analyzes
the federal cases that have construed or applied
Rule 615. 181 ALR Fed 549

ALIENS
Refugee Status—Evidence of Alien’s Well-
Founded Fear of Persecution
One method of establishing refugee sta-
tus under § 101(a)(42)(A) of the Immi-
gration and Nationality Act of 1952 (8
U.S.C.A. § 1101(a)(42)(A)), is for an alien to dem-
onstrate that he or she is unable or unwilling to re-
turn to, and unable or unwilling to avail himself or
herself of the protection of, the country of his

nationality, because of a well-founded fear
of persecution on account of race, religion,
nationality, membership in a particular
social group, or political opinion. This an-
notation collects and discusses the cases
that have adjudicated the sufficiency of the

evidence to establish an alien’s well-founded fear of
persecution entitling the alien to the status of a refu-
gee under §101(a)(42)(A) concerning alleged perse-
cution in European and Asian nations. 182 ALR Fed
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AMERICANS WITH DISABILITIES ACT
Constructive Discharge

To prevail in an action for employment discrimina-
tion under the Americans with Disabilities Act (42
U.S.C.A. §§ 12101 et seq.), colloquially known as the
ADA, a plaintiff must establish, as part of a prima
facie case, that he or she was discharged or suffered
some other adverse employment action. When the
plaintiff in an action alleging a violation of the ADA
voluntarily resigned or terminated his or her employ-
ment, the critical discharge element may be proved
on a theory of constructive discharge. Constructive
discharge requires proof that the employee’s work-
ing conditions were so intolerable that a reasonable
person in the employee’s position would have felt
compelled to quit. Cases which have discussed
whether an employee was constructively discharged
in an action under the ADA are presented in this an-
notation, which includes not only a general discus-
sion of the intensity of, and motivation underlying
the adverse conditions, but also a case-by-case study
of the particular nature of specific circumstances and
conditions which the courts have addressed as con-
stituting constructive discharge of a person protected
by the ADA. 182 ALR Fed

FOREIGN SOVEREIGN IMMUNITES ACT
Damages for acts of state-sponsored terrorism

Although the Foreign Sovereign Immunities Act
(FSIA) sets forth the general rule that foreign states
are immune from the jurisdiction of both federal and
state courts in the United States, it provides an ex-
ception with respect to certain suits in which money
damages are sought by or on behalf of a U.S. na-
tional for certain acts of state-sponsored terrorism
(28 U.S.C.A. § 1605 (a)(7)), and currently provides
that such damages may include punitive damages

The following is a complete list, arranged
alphabetically by topic, of annotations
contained in the current Volume 181 or
scheduled for publication in Volume 182
of ALR Federal. Some of the annotations
listed may be rescheduled. 

ALIENS
Sufficiency of Evidence to Establish Alien’s Well-
Founded Fear of Persecution Entitling Alien to Status

against an agent of instrumentality of such foreign
state but not the foreign state itself (28 U.S.C.A. §
1606). This annotation collects and analyzes the
cases that have discussed awards of damages under
the state-sponsored terrorism exception to the For-
eign Sovereign Immunities Act (28 U.S.C.A. § 1605
(a)(7). 182 ALR Fed

SEARCH AND SEIZURE
Warrantless Administrative Inspection of Businesses

The United States Supreme Court has held that the
prohibition against unreasonable searches contained
in the , applies to administrative inspections of pri-
vate commercial property. However, there is greater
latitude to conduct warrantless inspections of com-
mercial property since the expectation of privacy that
the owner of commercial property enjoys in such prop-
erty differs significantly from the sanctity accorded
an individual’s home, and this privacy interest may,
in certain circumstances, be adequately protected by
regulatory schemes authorizing warrantless inspec-
tions. In a closely or pervasively regulated industry,
where the privacy interests of the owner are weak-
ened and government interests in regulating the par-
ticular business are concomitantly heightened, a
warrantless inspection of commercial premises may
be reasonable where there is a substantial govern-
ment interest informing the regulatory scheme pur-
suant to which the inspection is made, the warrant-
less inspection is necessary to further the regulatory
scheme, and the inspection program, in terms of the
certainty and regularity of its application, provides a
constitutionally adequate substitute for a warrant.
The federal cases decided since Colonnade  which
have addressed the validity of a warrantless adminis-
trative inspection of a business that is allegedly closely
or pervasively regulated are collected and discussed
in this annotation. 182 ALR Fed

of Refugee Under § 101(a)(42)(A)- Alleged
Persecution in European and Asian nations.
182 ALR Fed
AMERICANS WITH DISABILITIES ACT

What constitutes “Constructive Dis-
charge” Under Americans with Disabili-

ties Act of 1990 (42 U.S.C.A. §§ 12101 et seq.).
182 ALR Fed
ATTORNEY’S FEES

Award of Attorney’s Fees Under 28 U.S.C.A. § 593(f)
to Individual Who Was Subject of Investigation by
Independent Counsel. 181 ALR Fed 49
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Construction and Operation of Attorney’s General
or Classic Retainer Fee or Salary Contract In
Bankruptcy Context. 181 ALR Fed 1
BANKRUPTCY

Construction and Operation of Attorney’s General or Clas-
sic Retainer Fee or Salary Contract In Bankruptcy Con-
text. 181 ALR Fed 1
CIVIL RIGHTS

 Title VII Race or National Origin Discrimination in
Employment—Supreme Court Cases. 182 ALR Fed
CONSTITUTIONAL LAW

Validity, Construction, and Operation of Religious
Land Use and Institutionalized Persons Act of 2000
(42 U.S.C.A. §§ 2000cc et seq.). 181 ALR Fed 247
CONTRACTS

Construction and Operation of Attorney’s General
or Classic Retainer Fee or Salary Contract In
Bankruptcy Context. 181 ALR Fed 1
CRIMINAL LAW
Construction and Application of Federal Sentencing
Guideline § 3B1.4 Providing for Enhancement for Use
of Minor. 181 ALR Fed 679
DISCOVERY AND INSPECTION

Validity, Construction, and Operation of Evidentiary
Privilege of 23 U.S.C.A. § 409. 181 ALR Fed 147
EAVESDROPPING AND WIRETAPPING
What Constitutes Compliance by Government Agents
with Requirement of 18 U.S.C.A. § 2518(5) that Wire-
tapping and Electronic Surveillance Be Conducted
in Such Manner as to Minimize Interception of Com-
munications Not Otherwise Subject to Interception.
181 ALR Fed 419
EVIDENCE

Validity, Construction and Operation of Evidentiary
Privilege of 23 U.S.C.A. § 409. 181 ALR Fed 147
EXCHANGES AND BOARDS OF TRADE
What are “Contracts of Sale of a Commodity For Fu-
ture Delivery” Within the Meaning of Commodity
Exchange Act (7 U.S.C.A. §§ 1 et seq.). 182 ALR Fed
FOREIGN SOVEREIGN IMMUNITIES ACT

Award of Damages Under State-Sponsored Terrorism
Exception to Foreign Sovereign Immunities Act, 28
U.S.C.A. § 1605(a)(7). 182 ALR Fed

INSURANCE AND INSURANCE COMPANIES

When is an Insurer a Fiduciary Under § 3(21)(A)(i)
or (iii) of ERISA (29 U.S.C.A. § 1002(21)(A) (i) OR
(iii)). 181 ALR Fed 269
PENSIONS AND RETIREMENT FUNDS

When is an Insurer a Fiduciary Under § 3(21)(A)(i)
or (iii) of ERISA (29 U.S.C.A. § 1002(21)(A) (i) OR
(iii)). 181 ALR Fed 269
RELIGIOUS SOCIETIES

Validity, Construction, and Operation of Religious
Land Use and Institutionalized Persons Act of 2000
(42 U.S.C.A. §§ 2000cc et seq.). 181 ALR Fed 247
SEARCH AND SEIZURE

Validity of Warrantless Administrative Inspection of
Business that is Allegedly Closely or Pervasively Regu-
lated—Cases Decided Since Colonnade Corp. v.
United States, 397 U.S. 72, 90 S.Ct. 774, 25 L.Ed.2d
60 (1970). 182 ALR Fed
SECURITIES REGULATION

Liability Of an Issuer of Securities, Parent Corpora-
tion, Subsidiary, or Affiliate, or Other Similar Entity
as a “Control Person” Under §15 of Securities Act
(15 U.S.C.A. § 77o) and § 20(a) of Securities Ex-
change Act (15 U.S.C.A. § 78t(a)). 182 ALR Fed
SENTENCE AND PUNISHMENT

Construction and Application of Federal Sentencing
Guideline § 3B1.4 Providing for Enhancement for Use
of Minor. 181 ALR Fed 679
TAXATION

Protection of Out-of-State Sellers from State
Income Tax by Public Law 86-272 (15 U.S.C.A. § 381).
182 ALR Fed
TRIAL

Exclusion of Witnesses Under Rule 615 of Federal
Rules of Evidence. 181 ALR Fed 549
WITNESSES

Exclusion of Witnesses Under Rule 615 of Federal
Rules of Evidence. 181 ALR Fed 549
ZONING AND LAND CONTROLS

Validity, Construction, and Operation of Religious
Land Use and Institutionalized Persons Act of 2000
(42 U.S.C.A. §§ 2000cc et seq.). 181 ALR Fed 247
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