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Preparing and adjusting to a new school year can be difficult for any
student, but imagine how much more difficult the new school year is for a
student who has a physical or mental disability. When a student fails a
course, is the student a poor student or does this student have a learning
disability? If the student does have a learning disability, the school must
reasonably accommodate that student. Are the parents of a physically
disabled student entitled to damages if they decide to send their child to a
private school because they believe that the private school is better able to
serve the needs of their child? Volumes 165 and 166 of ALR Federal address

these issues and other civil rights issues, such as whether an at- will
employee can bring an action for discrimination under 42 U.S.C.A.

§ 1981, what constitutes a willful violation of the Age Discrimination in
Employment Act entitling the victim to liquidated damages, and what
constitutes reverse gender discrimination in non-employment actions.
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TRADEMARK
Famous marks

As we all know, certain trademarks and
tradenames become so famous that they
almost become generic terms for the par-
ticular product or service provided by the
owner of the trademark or tradename. These owners
have always taken measures to protect their inter-
ests, and in 1995 Congress enacted the Federal Trade-
mark Dilution Act, 15 U.S.C.A. §1125(¢), which pro-
vided a tool that the trademark and tradename own-
ers could use in their fight. Under the Federal Trade-
mark Dilution Act, the owner of a famous mark is
entitled, subject to the principles of equity and on
such terms as the court deems reasonable, to cer-
tain remedies for another person’s use in commerce
of the mark, if such use begins after the mark has
become famous and causes dilution of the distinc-
tive quality of the mark, and if such use is not ex-
empted under the Act. Obviously, the answer to the
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question what is a famous mark is of
prime importance in determining
whether a suit continues or whether it is
dismissed for failure to state a cause of
action, and this issue is considered in this
annotation. The article is organized based
on the nature of the product or service
involved and will guide you right to the cases in which
you are most interested. Check the Research Refer-
ences for additional research and practice aids, in-
cluding an article in 38 Am Jur Proof of Facts 3d,
entitled “Dilution of Trademark,” that is especially
pertinent. 165 ALR Fed 625

GIVIL RIGHTS
At-will-employee’s rights under 42 U.S.C.A. § 1981

Can an Afican American who is an at-will employee
sue for race discrimination under 42 U.S.C.A. § 19817
Since all persons within the United States are given
the same right to make and enforce contracts as is
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enjoyed by white citizens under 42 U.S.C.A. § 1981(a),
the question has arisen whether an at-will-employee—
that is, an employee not covered by an employment
contract—may bring an action for racial discrimina-
tion under § 1981. The answer to this question may
depend on where the individual lives, as, although as
a general rule such suits have been allowed, there
are district courts in a few circuits that have held
that such an action may not be maintained. Those
courts that have allowed such actions, as in Fadeyi v.
Planned Parenthood Ass’n of Lubbock, Inc., 160 F.3d
1048, 78 Fair Empl. Prac. Cas. (BNA) 675 (5th Cir.
1998), have held that an employee subject to at-will
termination under state law nevertheless has a “con-
tract” with the employer, as required to maintain an
action under § 1981. These court generally note that
Congress, through the Civil Rights Act of 1991,
amended § 1981 to add a broad definition of the
phrase “make and enforce contracts,” which includes
“the making, performance, modification, and termi-
nation of contracts, and the enjoyment of all ben-
efits, privileges, terms, and conditions of the con-
tractual relationship.” This annotation collects and
summarizes those cases in which the courts have
determined whether an at-will employee can bring
an action for racial discrimination under 42 U.S.C.A.
§1981. 165 ALR Fed 143

LABOR AND EMPLOYMENT

Domestic service provisions of Fair Labor Standards Act

It may be obvious that if you have a house cleaner
who comes in twice a week you have a “domestic ser-
vant” within the scope of the Fair Labor Standards
Act, which was amended in 1974 to include “employ-
ees in domestic service” among those protected by
its provisions. But what about a baby-sitter employed
on a casual basis? What if you have hired a compan-
ion for your aged and infirm mother? These and “do-

Coming
CIVIL RIGHTS

Reasonable accommodation of learning dis-
abled student

Is a student who is unable to pass high
school algebra simply a poor math student,
or learning disabled and therefore entitled
to certain accommodations under federal law? The
answer to this question is addressed in this annota-
tion, which collects and analyzes those cases in which
the courts have considered whether a particular re-
quested accommodation—related either to academic
requirements or discipline—was required to avoid dis-

mestic workers” who reside in their employers’ house-
holds are exempt under 29 U.S.C.A. § 213(a)(15),
(b)(21) from the provisions of the FLSA, although
generally domestic service employees are covered
under 29 U.S.C.A. §§ 206(f) and 207(1). The regula-
tions promulgated by the Secretary of Labor clarify
many questions of definition, but often the question
of coverage must be determined by the courts. This
annotation collects and analyzes federal cases con-
struing or discussing the validity of the provisions of
the Fair Labor Standards Act regarding employees in
“domestic service.” 165 ALR Fed 163

CIVIL RIGHTS

Damages under Individuals with Disabilities Educa-
tion Act (IDEA)

What if your child is disabled within the meaning of
the Individuals with Disabilities Education Act, and
consequently entitled to a free public education with
all the special educational equipment and training
required, but you do not trust the quality of the pub-
lic schools in your district? Can you opt for monetary
damages in an IDEA action and use them to fund a
higher-quality education at a private school? The IDEA
gives a disabled student an enforceable substantive
right to a public education that includes special edu-
cation and related services designed to meet that
student’s unique needs. It aims to ensure that a dis-
abled student receives, at public expense, an educa-
tion that suits that student’s needs, instead of re-
maining at home or in an institution without the
benefit of educational services. Numerous federal
courts have considered whether damages are avail-
able for violations of the IDEA. This annotation col-
lects and analyzes those cases in which the federal
courts have determined whether damages are gener-
ally available for violations of the IDEA and whether
the plaintiff in the case at hand was entitled to re-
cover damages. 165 ALR Fed 463

Soon

criminating against learning disabled stu-
dents under either the Rehabilitation Act,
29 U.S.C.A. § 794, or the Americans with
Disabilities Act (ADA), 42 U.S.C.A. §§
12101 et seq.. The Rehabilitation Act pro-
hibits discrimination against an “other-
wise qualified individual with a disability.”
The ADA similarly provides that a “qualified indi-
vidual” with a disability may not be excluded from
participation in or be denied the benefits of the ser-
vices of a public entity or a place of public accom-
modation, i.e., a private school. Both public and pri-
vate schools thus must provide “reasonable accom-
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modations” to learning disabled students, when re-
quested, or make reasonable modifications in poli-
cies, practices, or procedures when the modifications
are necessary to avoid discrimination on the basis of
disability. The article is organized based on the par-
ticular accommodation requested—extra time for
testing, a particular instructor, etc.—and will guide
you right to the cases in which you are most inter-
ested. For a related annotation, see 161 ALR Fed 1:
“What constitutes services that must be provided by
federally assisted schools under the Individuals with
Disabilities Education Act (IDEA) (20 U.S.C.A. secs.
1400 et seq.).” 166 ALR Fed

REMOVAL OF CAUSES
Who is person acting under officer of the United
States

The statute commonly known as the federal officer
removal statute (28 U.S.C.A. § 1442(a)(1)) grants
the right to remove actions from state court to fed-
eral court to “the United States or any agency thereof
or any officer (or any person acting under that of-
ficer) of the United States or of any agency thereof,
sued in an official or individual capacity for any act
under color of such office. . . .” This annotation fo-
cuses on those who attempt to remove as a “person
acting under” a federal officer or agency. While most
courts construing this provision have held that cor-
porations can be “persons” within the meaning of
the statute, the phrase “acting under” has generally
been construed to mean that there must be some
federal directives of particular detail that relate to
the conduct for which the person seeking to remove
is being sued in state court. Inasmuch as the ques-
tion whether one is “acting under” a federal officers
turns on the facts of the particular case, it is not
surprising that there has been a fair amount of liti-
gation involving the interpretation of this phrase.
After discussing such matters as the inclusion of cor-
porations and the general definition of “acting un-
der,” the annotation turns to a discussion of the avail-
ability of removal to particular defendants. Consult
the article outline to locate the cases that are of most
pertinent to you, and check the annotation summary
for a concise, easy-to-read overview of this topic. 166
ALR Fed

LABOR AND EMPLOYMENT

Who is eligible employee under FMLA

Not too long ago, a parent whose child became seri-
ouslyill had to choose between being with their child
or leaving the child each day to go to work and thereby
in some cases maintain the health insurance that was
providing funds for the child’s care, but a federal law

now entitles many workers to take up to 12 weeks of
unpaid leave to care for a sick parent or child. This
statute is the Family and Medical Leave Act (FMLA)
(29 U.S.C.A. §82601 et seq.). The FMLA does not,
however, extend to all employees, and among the fun-
damental questions that must be answered—and the
question that is studied in this article—is whether
the party seeking to enforce rights under the FMLA
is an “eligible employee” to whom the Act applies.
Obviously, if the person is not an eligible employee,
the action will end right there. Generally, the term
“cligible employee” means an employee who has been
employed for at least 12 months by the employer with
respect to whom leave is requested and for at least
1,250 hours of service with the employer during the
previous 12-month period, but does not include em-
ployees who are employed at a worksite at which the
employer employs less than 50 employees if the total
number of employees employed by that employer
within 75 miles of that worksite is less than 50. While
there is a tremendous amount of jurisprudence in-
volving the Family and Medical Leave Act as a whole,
as can be seen from this definition, a fair amount of
the litigation has centered on whether a particular
employee has rights under the Act. This article has
collected those cases for you and organized them in
a way that will allow you to immediately find the cases
that are most pertinent to you. 166 ALR Fed

BANKS

When is a bank a fiduciary under ERISA

Since banks have a certain amount of control over
most of our money, we certainly hope that banks owe
us certain duties of good faith and fair dealing. The
question often arises whether a bank that is a reposi-
tory of ERISA funds serves as a fiduciary subject to
ERISA. Under § 3(21)(A) of the Employee Retire-
ment Income Security Act of 1974 (ERISA) (29
U.S.C.A. § 1002(21)(A), a bank or other financial
institution may be considered a fiduciary of an ERISA
plan to the extent that it exercises functional author-
ity, control, or responsibility with respect to the plan
or its assets. The decision whether a particular bank
or financial institution is a fiduciary is therefore based
on the facts of the given case. This annotation looks
at the general considerations in determining who is
a fiducary under ERISA, as well as whether banks or
like financial institutions were ERISA fiduciaries un-
der the circumstances presented. The article contains
sections devoted to whether banks acting in certain
capacities were fiduciaries when so acting and will
direct you right to the cases in which you are most
interested. Check the “Related annotations” section
of the annotation for additional articles covering
other aspects of ERISA. 166 ALR Fed
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The following is a complete list, arranged
alphabetically by topic, of annotations
contained in the current volume 165 or
scheduled for publication in volume 166
of ALR Federal. Some of the annotations
listed may be rescheduled.

ATTORNEYS’ FEES

Attorney’s Fee Awards Under §803(d) of Prison
Litigation Reform Act (42 U.S.C.A. §1997¢(d)).
165 ALR Fed 551

CIVIL RIGHTS

Availability of Damages in Action to Remedy Viola-
tions of Individuals with Disabilities Education Act
(20 U.S.C.A. §§1400 et seq.). 165 ALR Fed 463

Can “At-Will” Employee Bring Action for Racial
Discrimination Under 42 U.S.C.A. § 1981. 165

ALR Fed 143

What constitutes Reasonable Accommodation Under
Federal Statutes Protecting Rights of disabled Indi-
vidual, as Regards Educational Program or School Rules
as Applied to Learning Disabled Student. 166 ALR Fed
What Constitutes Reverse Sex or Gender Discrimina-
tion Against Males Violative of Federal Constitution
or Statutes—Nonemployment Cases. 166 ALR Fed
CRIMINAL LAW

Admissibility in Sex Offense Case, Under Rule 412 of
Federal Rules of Evidence, of Evidence of Victim’s Past
Sexual Behavior. 166 ALR Fed

ERISA

When Is Attorney, Accountant, or Other Professional
Service Provider a Fiduciary Within Meaning of

§ 3(21)(A) (i) or (iii) of Employee Retirement Income
Security Act of 1974 (29 U.S.C.A. § 1002(21) (A) (1),
(iii)). 166 ALR Fed

When Is Bank or Other Financial Institution a Fiduciary
Within Meaning of § 3(21)(A) (i) or (iii) of Employee
Retirement Income Security Act of 1974 (29 U.S.C.A. §
1002(21)(A) (i), (iii)). 166 ALR Fed

EVIDENCE

Admissibility in Sex Offense Case, Under Rule 412 of
Federal Rules of Evidence, of Evidence of Victim’s Past
Sexual Behavior. 166 ALR Fed

Standard and Sufficiency of Evidence when
Evaluating Severity of Claimant’s Pain in
Social Security Disability Case Under

§ 3(a) (1) of Social Security Disability
Benefits Reform Act of 1984, 42 U.S.C.A.
§ 423(d)(5)(A). 165 ALR Fed 203
Sufficiency of Evidence When Evaluating
Mental Impairment in Social Security
Disability Case Under 20 C.FER. § 404.1520a. 166 ALR
Fed

When Is Hearsay Statement “Present Sense Impres-
sion” Admissible Under Rule 803(1) of Federal Rules
of Evidence. 165 ALR Fed 491

FREEDOM OF INFORMATION

What Constitutes “Agency” for Purposes of Freedom
of Information Act (5 U.S.C.A. § 552). 165 ALR Fed
591

LABOR AND EMPLOYMENT

Can “At-Will” Employee Bring Action for Racial
Discrimination Under 42 U.S.C.A. § 1981. 165
ALR Fed 143

Validity and Construction of “Domestic Service”
Provisions of Fair Labor Standards Act (29 U.S.C.A.
§§ 201 et seq.). 165 ALR Fed 163

What constitutes “Willful” Violation Under Age
Discrimination in Employment Act (29 U.S.C.A.

§§ 621 et seq.) Entitling Victim to Liquidated
Damages. 165 ALR Fed 1

When Is Federal Agency Employee Independent
Contractor, Creating Exception to United States’
Waiver of Immunity under Federal Tort Claims Act,
28 U.S.C.A. § 2671. 166 ALR Fed

Who is Eligible Employee Under § 101(2) of Family
and Medical Leave Act (29 U.S.C.A. § 2611(2).
166 ALR Fed

REMOVAL OF CAUSES

Who Is “Person Acting Under” Officer of United
States or Any Agency Thereof for Purposes of
Availability of Right to Remove State Action to
Federal Court Under 28 U.S.C.A. § 1442(a)(1)
166 ALR Fed

TRADEMARKS

What Constitutes “Famous Mark” for Purposes of
Federal Trademark Dilution Act, 15 U.S.C.A.

§ 1125(¢), Which Provides Remedies for Dilution of
Famous Marks. 165 ALR Fed 625
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