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BANKRUPTCY

Ordinary Course of Business

Section 363 of the Bankruptey Code,
11 U.S.C.A. § 363, establishes con-
straints on the use, sale, or lease of
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In today’s difficult economic times, it is not surprising that our court
system is faced with many issues stemming from the efforts of individu-
als to improve their financial lives. Unfortunately, the struggle with
overwhelming debt has become a reality for far too many people. Often
the solution is sought within the bankruptey courts. The current and
subsequent volumes of A.L.R. Fed. 2d feature annotations focusing on
the efforts by individuals to discharge student loan debt by showing that
even though they have made good faith efforts—as demonstrated by
their compliance with Congressional policy [59 A.L.R. Fed. 2d 565] and
by maximizing their income while minimizing their expenses [60 A.L.R.
Fed. 2d]—repayment of the loans would impose undue hardship. This
volume also contains an annotation discussing whether a transaction is
within the “ordinary course of business” so as to permit a bankruptey
trustee to use property of the estate without notice or a hearing [59
A.L.R. Fed. 2d 95]. Despite the difficulties we are facing, the prospect
of life in America is still preferable for many around the world to that
in their homelands. These volumes include annotations addressing
particular acts [59 A.L.R. Fed. 2d 151] and particular omissions or
failures [60 A.L.R. Fed. 2d] that constitute ineffective assistance of
counsel allowing an alien relief from an adverse removal proceeding in
their effort to remain in this country. Finally, the next volume features
an annotation concerning the protection of one’s property through the
Copyright Remedy Clarification Act, which deprives States of sovereign
immunity for violating of any of the exclusive rights of a copyright
owner [60 A.L.R. Fed. 2d].

Douglas A. Bass, J.D. and Michael T. Poccia, Editor

administration of the bankrupt’s es-
tate. Subparagraph (¢)(1) of Section
363 provides, “If the business of the
debtor is authorized to be operated
under section 721, 1108, 1203, 1204,
or 1304 of this title and unless the

the property of a debtor during the court orders otherwise, the trustee

40954409si


http://www.westlaw.com/find/default.wl?rs=ALR1.0&vr=2.0&cite=59+A.L.R.+Fed.+2d+565
http://www.westlaw.com/find/default.wl?rs=ALR1.0&vr=2.0&cite=59+A.L.R.+Fed.+2d+95
http://www.westlaw.com/find/default.wl?rs=ALR1.0&vr=2.0&cite=59+A.L.R.+Fed.+2d+95
http://www.westlaw.com/find/default.wl?rs=ALR1.0&vr=2.0&cite=59+A.L.R.+Fed.+2d+151

may enter into transactions, including the sale or
lease of property of the estate, in the ordinary course
of business, without notice or a hearing, and may
use property of the estate in the ordinary course of
business without notice or a hearing.” This annota-
tion collects and discusses cases in which the courts
considered whether a particular transaction was made
“in the ordinary course of business” within the mean-
ing of Section 363(c) (1) of the Bankruptcy Code, 11
U.S.C.A. § 363(¢)(1). 59 A.L.R. Fed. 2d 95

BANKRUPTCY

Discharge of Student Loans—Compliance
With Congressional Policy

Debtors generally receive a discharge of prepetition
debts in bankruptcy to allow for a fresh start, but
educational loans are presumptively nondischarge-
able, and an individual debtor seeking to discharge
a student loan obligation must establish that repay-
ment of all or a portion of the debt would impose
undue hardship, according to the Bankruptcy Code
of 1978, 11 U.S.C.A. § 523(a)(8)(B). To demon-
strate undue hardship, most courts require a debtor
to have made good faith efforts to repay the loan,
which often involves an inquiry into compliance with

Coming

BANKRUPTCY

Discharge of Student Loans—Income
and Expenses

Debtors generally receive a discharge of prepetition
debts in bankruptcy to allow for a fresh start, but
educational loans are presumptively nondischarge-
able, and an individual debtor seeking to discharge
a student loan obligation must establish that repay-
ment of all or a portion of the debt would impose
undue hardship, according to the Bankruptcy Code
0of 1978,11 U.S.C.A. § 523(a)(8)(B). To demonstrate
undue hardship, most courts require a debtor to have
made good faith efforts to repay the loan, which may
involve an inquiry into whether the debtor maximized
income and minimized expenses. This annotation
collects and discusses all cases in which courts have
addressed discharge of a student loan on the ground
of undue hardship for purposes of the Bankruptcy

Congressional policy regarding the Bankruptey Code.
This annotation collects and discusses all cases in
which courts have addressed discharge of a student
loan on the ground of undue hardship for purposes of
the Bankruptey Code of 1978, 11 U.S.C.A. § 523(a)
(8)(B), based on the debtor’s good faith as demon-
strated by compliance with Congressional policy. 59
A.L.R. Fed. 2d 565

IMMIGRATION AND NATURALIZATION

Ineffective Assistance of Counsel—
Particular Acts

Aliens who are placed in removal proceedings are giv-
en the privilege of being represented, at no expense
to the government, by a counsel of their choice who
is authorized to practice in such proceedings. The
courts have held that certain particular acts commit-
ted by counsel resulting in prejudice to aliens render
such counsel ineffective as to violate the alien’s due
process rights, and have provided relief to such aliens.
This annotation collects and analyzes selected federal
court decisions that have considered whether or not
certain particular acts of counsel constitute ineffec-
tive assistance and the relief therefrom. 59 A.L.R.
Fed. 2d 151

Code of 1978, 11 U.S.C.A. § 523(a)(8)
(B), based on the debtor’s good faith
in maximizing income and minimizing
expenses. 60 A.L.R. Fed. 2d

IMMIGRATION AND NATURALIZATION

Ineffective Assistance of
Counsel—Particular Omissions

Aliens in removal proceedings have the privilege of
being represented, at no expense to the government,
by a counsel of their choice who is authorized to
practice in such proceedings. The courts have held
that certain particular omissions or failures com-
mitted by counsel resulting in prejudice to aliens
render such counsel ineffective so as to violate the
alien’s due process rights, and have provided relief
to such aliens. This annotation collects and analyzes
selected federal court decisions that have considered
whether or not certain particular omissions or failures
of counsel constitute ineffective assistance and the
relief therefrom. 60 A.L.R. Fed. 2d

COPYRIGHT

Copyright Remedy Clarification Act

The Copyright Remedy Clarification Act (17 U.S.C.A.
§ 511) purports to abrogate the sovereign immunity
of the states relative to violations of copyright law. The
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statute provides that any State, any instrumentality
of a State, and any officer or employee of a State or
instrumentality of a State acting in his or her official
capacity, shall not be immune, under the Eleventh
Amendment of the Constitution of the United States
or under any other doctrine of sovereign immunity,
from suit in Federal court by any person, including any

Index

The following is a complete list,
arranged alphabetically by topic, of
annotations contained in Volume 59
of A.L.R. Fed. 2d or scheduled for
publication in Volume 60 of A.L.R. Fed.
2d. Some of the annotations listed may
be rescheduled.

ALLOCUTION

Sufficiency of Court’s Compliance with Defendant’s
Right of Allocution under Rule 32(i) (4) (A) (ii) of the
Federal Rules of Criminal Procedure and Predecessor
Rules, 60 A.L.R. Fed. 2d

ATTORNEY OR ASSISTANCE
OF ATTORNEY

Comment Note: Ineffective Assistance of Counsel
in Removal Proceedings—Particular Acts, 59 A.L.R.
Fed. 2d

Comment Note: Ineffective Assistance of Counsel
in Removal Proceedings—Particular Omissions or
Failures, 60 A.L.R. Fed. 2d

BAIL AND RECOGNIZANCE

Allowance of Bail in International Extradition Pro-
ceedings, 60 A.L.R. Fed. 2d

BANKRUPTCY AND INSOLVENCY

Postpetition Transer by Debtor in Bankruptey as Made
in "Oridinary Course of Business" Within Meaning of
11 U.S.C.A. §363(c)(1), 59 A.L.R. Fed. 2d 95
Discharge of Student Loan on Ground of Undue Hard-
ship under Bankruptey Code of 1978 (11 U.S.C.A.
§ 523(a)(8) (B))—Good Faith Based on Compliance
with Congressional Policy, 59 A.L.R. Fed. 2d 565

Discharge of Student Loan on Ground of Undue Hard-
ship under Bankruptey Code of 1978 (11 U.S.C.A.
§ 523(a)(8)(B))—Good Faith Based on Maximizing
Income and Minimizing Expenses, 60 A.L.R. Fed. 2d

COMMERCE CLAUSE

Validity of the Minimum Essential Medical Insur-
ance Coverage, or “Individual Mandate,” Provision

governmental or nongovernmental entity, for a viola-
tion of any of the exclusive rights of a copyright owner.
The statute additionally provides that in such a suit,
all remedies otherwise available against any public or
private entity shall be available. This annotation col-
lects and analyzes the cases construing the Copyright
Remedy Clarification Act. 60 A.L.R. Fed. 2d

of § 1501 of the Patient Protection and
Affordable Care Act of 2010, Pub. L.
No. 111-148, 124 Stat. 119, 60 A.L.R.
Fed. 2d

CONGRESS

Construction and Application of Con-
gressional Accountability Act (“CAA”), 2 U.S.C.A.
§§ 1301 to 1438, 59 A.L.R. Fed. 2d 495

CONSTITUTIONAL LAW
Construction and Application of Appointments

Clause of United States Constitution, Article II, Sec-
tion 2, cl. 2, 59 A.L.R. Fed. 2d 1

CRIMINAL LAW

Validity, Construction and Application of Federal
Espionage Act, 18 U.S.C.A. §§ 793 to 794, 59 A.L.R.
Fed. 2d 305

CRIMINAL PROCEDURE RULES

Sufficiency of Court’s Compliance with Defendant’s
Right of Allocution under Rule 32 (i) (4) (A) (ii) of the
Federal Rules of Criminal Procedure and Predecessor
Rules, 60 A.L.R. Fed. 2d

COPYRIGHT AND LITERARY
PROPERTY

Validity, Construction, and Application of Copyright
Remedy Clarification Act, Pub.L. No. 101-553, 104
Stat. 2749 (codified at 17 U.S.C.A. §§ 501(a), 511),
60 A.L.R. Fed. 2d

DEBTORS AND CREDITORS

Postpetition Transfer by Debtor in Bankruptey as
Made in “Ordinary Course of Business” Within Mean-
ing of 11 U.S.C.A. § 363(c)(1), 59 A.L.R. Fed. 2d 95

ELEVENTH AMENDMENT

Validity, Construction, and Application of Copyright
Remedy Clarification Act, Pub.L. No. 101-553, 104
Stat. 2749 (codified at 17 U.S.C.A. §§ 501(a), 511),
60 A.L.R. Fed. 2d
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EQUAL EMPLOYMENT OPPORTUNITY

Construction and Application of Congressional Ac-
countability Act (“CAA”), 2 U.S.C.A. §§ 1301 to 1438,
59 A.L.R. Fed. 2d 495

EXECUTIVE ACTS AND OFFICERS

Construction and Application of Appointments
Clause of United States Constitution, Article II, Sec-
tion 2, cl. 2, 59 A.L.R. Fed. 2d 1

EXTRADITION

Allowance of Bail in International Extradition Pro-
ceedings, 60 A.L.R. Fed. 2d

HEALTH INSURANCE

Validity of the Minimum Essential Medical Insur-
ance Coverage, or “Individual Mandate,” Provision of
§ 1501 of the Patient Protection and Affordable Care
Act of 2010, Pub. L. No. 111-148, 124 Stat. 119, 60
A.L.R. Fed. 2d

IMMIGRATION AND
NATURALIZATION
Comment Note: Ineffective Assistance of Counsel

in Removal Proceedings—Particular Acts, 59 A.L.R.
Fed. 2d 151

Comment Note: Ineffective Assistance of Counsel
in Removal Proceedings—Particular Omissions or
Failures, 60 A.L.R. Fed. 2d

INDIANS

Construction and Application of Fort Laramie Treaty
of 1868, Apr. 29, 1868, 15 Stat. 635, 59 A.L.R. Fed.
2d 243

LOANS

Discharge of Student Loan on Ground of Undue Hard-
ship under Bankruptey Code of 1978 (11 U.S.C.A.
§ 523(a)(8)(B))—Good Faith Based on Compliance
with Congressional Policy, 59 A.L.R. Fed. 2d 565

Discharge of Student Loan on Ground of Undue Hard-
ship under Bankruptey Code of 1978 (11 U.S.C.A.
§ 523(a)(8)(B))—Good Faith Based on Maximizing
Income and Minimizing Expenses, 60 A.L.R. Fed. 2d

OBSTRUCTING JUSTICE

Construction and Application of 18 U.S.C.A.
§ 1512(a)(1)(C), Proscribing Murder with Intent to
Prevent Person from Communicating Information
About Federal Offense to Federal Law Enforcement
Officer or Judge of United States, 60 A.L.R. Fed. 2d

SPIES AND SPYING

Validity, Construction and Application of Federal
Espionage Act, 18 U.S.C.A. §§ 793 to 794, 59 A.L.R.
Fed. 2d 305

TAMPERING WITH EVIDENCE
OR WITNESSES

Construction and Application of 18 U.S.C.A.
§ 1512(a)(1)(C), Proscribing Murder with Intent to
Prevent Person from Communicating Information
About Federal Offense to Federal Law Enforcement
Officer or Judge of United States, 60 A.L.R. Fed. 2d

TREATIES

Construction and Application of Fort Laramie Treaty
of 1868, Apr. 29, 1868, 15 Stat. 635, 59 A.L.R. Fed.
2d 243

This publication was created to provide you with accurate and authoritative information concerning the subject matter covered; however, this
publication was not necessarily prepared by persons licensed to practice law in a particular jurisdiction. The publisher is not engaged in rendering
legal or other professional advice and this publication is not a substitute for the advice of an attorney. If you require legal or other expert advice,
you should seek the services of a competent attorney or other professional.

Have questions or need help? Please call customer support at 1-800-225-7488, or e-mail at west. ALRLCS-Rochester@thomson.com.
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