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In 1989, a time covered in the mists of memory, a time before the Internet, MySpace, e-mail,

cell phones, and Google, Kathleen Vanden Heuvel' and I engaged in a lively exchange with

Chris and Jill Robinson Wren over the best way to teach legal research. The teaching of legal

research has generated a steady, annual flow of articles, but this was different. The Wrens were

not law librarians nor were they law professors. They claimed to bring a fresh, real-world

outlook to the legal research enterprise. Their idea was “process-oriented” research. Their

article, “The Teaching of Legal Research,”” set out how legal research training had been

handled incorrectly in the past, but proclaimed that now a new path was opening.

According to the Wrens, the process approach used
real problems and talked about problem solving.
The use of legal information was contextualized,
made relevant and digestible for the student. The
Wrens contrasted this with the bibliographic
approach that they felt most legal research courses
employed. The bibliographic approach, which was
tied into the role of librarians in the teaching of
research, centered itself on the set of books being
used. As such it was de-contextualized, abstract,
and exceedingly boring. The Wrens’ book, The

1 In 1989, Kathleen Vanden Heuvel was a Senior Reference
Librarian at the UC Berkeley School of Law Library; she is now
Associate Dean for Capital Projects and Director of the UC
Berkeley School of Law Library.

2 Christopher G. Wren & Jill Robinson Wren, The Teaching of
Legal Research, 80 Law Libr. J. 7 (1988).

Legal Research Manual,” made quite a splash and
they summarized their ideas in “The Teaching of
Legal Research.”

The article offended Kathleen and me to the
extent that we wrote a reply piece, “Legal
Research: Should Students Learn It or Wing It*
That generated a reply to the reply.” We put a

3 Christopher G. Wren & Jill Robinson Wren, The Legal
Research Manual: A Game Plan for Legal Research and Analysis
(1983); Christopher G. Wren & Jill Robinson Wren, The Legal
Research Manual: A Game Plan for Legal Research and Analysis
(2d ed. 1986).

4 Robert C. Berring & Kathleen Vanden Heuvel, Legal Research:
Should Students Learn It or Wing It?, 81 Law Libr. J. 431 (1989).

5 Christopher G. Wren & Jill Robinson Wren, Reviving Legal
Research: A Reply to Berring and Vanden Heuvel, 82 Law Libr. J.
463 (1990).
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continued from page 1

stopper in the bottle by replying to the reply to

the reply with a short end note.® The tone of the
articles carried a passion seldom seen in the pages
of Law Library Journal, the professional journal
of the American Association of Law Libraries.
Because of that passion and because the Wrens’
article appeared to view law librarians as a big part
of the problem with the teaching of legal research,
this issue sparked a good bit of interest. Remember
this all happened before blogs and social networks
kept hot issues moving in and out of view. Interest
built, and it was strong enough that a debate was
scheduled at the AALL Convention that year.” For
a few months there was quite a bit of electricity in
the air.

Almost 20 years later one might wonder what the
fuss was all about. In hindsight the Wrens espoused
a more important role for legal research training
and they felt that it was best done in an
environment where the student was learning how
to use the research tools. That is not a very
controversial proposition. I doubt that we could
find anyone who would advocate the old “roll a
book truck into the classroom and just describe
each book” school of pedagogy. (That assumes that
the modern law student would know what a book
truck was.) But the Wrens constructed a straw man
that consisted of the worst practices in teaching
legal research, and laid this sad product at the feet
of law librarians.

What the Wrens did not understand was that many
librarians were fighting for better research training.
Legal research training was terrible at many law
schools, but that was not the fault of the law

6 Robert C. Berring & Kathleen Vanden Heuvel, Legal Research:
A Final Response, 82 Law Libr. J. 495 (1990).

7 A Debate on the Methodology of Teaching Legal Research,
a program presented at the 83rd Annual Meeting of the American
Association of Law Libraries, Minneapolis (June 19, 1990) (speakers
were Robert C. Berring and Christopher G. Wren; moderator was
Steven M. Barkan). Christopher Wren had spoken at an earlier
AALL meeting: Teaching Research Skills: How Successful Are We?,
a program presented at the 79th Annual Meeting of the American
Association of Law Libraries, Washington, D.C. (July 7, 1986)
(audiotape available from Mobiltape Co.) (speakers were Patricia A.
Wratt, Christopher G. Wren, and Lynn Foster). Portions of the Wrens’
first article were adapted from this presentation. Wren & Wren, supra
note 2, at 7 n.*.
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librarians; it was often despite the best efforts

of the law librarians. (The same is true today.)
Librarians who taught legal research felt as if

they were set up by the Wrens. Everyone would
appreciate more time and a better context for
teaching legal research. We would love to see a
serious research training program that was taken
seriously by the law school, with instructors who
had status and power in the law school community.
But the governing ethic of legal education does not
allow for any of those things. Law school faculty
members do not see research training as crucial.
Research and writing courses have drifted more
and more toward legal writing courses. Attempts at
changing the first-year curriculum, like Harvard’s
much ballyhooed effort last year,® weaken legal
research training. To my mind, most meaningful
legal research training for first-year law students is
done by Westlaw” and LexisNexis® representatives.
They teach the students how to do the things that
they need to do.

So it appeared to Kathleen Vanden Heuvel and me
that the Wrens were depicting law librarians who
teach legal research as the cob-webbed purveyors of
boring information about bibliographic expertise.
Kathleen and I had spend years working on an
advanced legal research course for second- and
third-year students that stressed not the
bibliographic detail of law books, but instead
focused on the nature of the information itself:
What is a judicial opinion? What is a statute? How
are administrative rules and regulations produced?
We believed that if a student really understood how
a citator worked, then that student could use one in
any format. Though we could not foresee the
future, we could guess that new formats and new
tools were coming. Further, we made the students
work on open-ended questions, incorporating the
“process” benefits of the Wrens. I think of this as a
functional approach to legal information, not a

8 See, e.g., Rethinking Langdell: Historic changes in 1L
curriculum set stage for new upper-level programs of study (Dec.
2006), <www.law.harvard.edu/news/today/dec_hlt_langdell.php>;
Jonathan D. Glater, Harvard Law Decides to Steep Students in 21st-
Century Issues, N.Y. Times, Oct. 7, 2006, at A10.
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bibliographic one. It seemed that the Wrens had
chosen the worst aspects produced by the old
system and made them seem to be what we aspired
to do. That was unfair.

Time for honesty. My personal fuse was lit by the
Wrens when they quoted Frederick Hicks, one of
my heroes, out of context. They cited his article,
“The Teaching of Legal Bibliography;” as the
progenitor of bibliographic training. To make their
point, they took a sentence out of context. Hicks
believed in teaching about sets of books but he also
believed in teaching research as a process. As chance
would have it, I am a huge fan of the late Professor
Hicks and have often aspired to emulate his path.
His book, Men and Books Famous in the Law,"
remains a favorite of mine. Since at that point most
folks had forgotten Professor Hicks, it just lit my
candle to have him resurrected for purposes of
misquotation in an article that I viewed as poorly
argued. If the wording of our reply was a bit harsh,
the razor’s edge had been stropped by the cheap
shot at Professor Hicks. We may have spoken with
too much emotion but, to quote Cool Hand Luke,"'
it seemed like a good idea at the time.

The harshness of the reply surprised the Wrens.
How could they have known about my fixation
with Hicks? I think that led to their reply to the
reply, which was pretty snappy. Kathleen and I
decided that enough, indeed more than enough,
had been said, and we shut it down.

9 Frederick C. Hicks, The Teaching of Legal Bibliography, 11 Law
Libr.J. 1 (1918).

10 Frederick C. Hicks, Men and Books Famous in the Law (1921).

11 Cool Hand Luke (Warner Bros. Pictures 1967).

In the end, though, I think that the Wrens and
Kathleen and I were on the same pedagogical
ground. None of us liked the bad model of teaching
legal research; all of us saw the need for working with
the materials and understanding them. By the time
we all met for a “debate” at the AALL Convention, we
had figured that out. There is much about the work
of the Wrens that I came to admire.

But I am glad that we wrote the article. It brought
Professor Hicks back into vogue. The Academic Law
Library SIS even named an award after him. Legal
research training might still be fighting for scraps at
the law school table, but at least my hero is back in
the collective mind."

© 2008 Robert C. Berring Jr.

12 For a biography of Hicks, see Stacy Etheredge, Frederick C.
Hicks: The Dean of Law Librarians, 98 Law Libr. J. 349 (2006).
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Research Matters ...

¢¢ Supplemental
readings help drive
home important
points and give
students a ‘real-
world’ perspective.
| find that the most
effective articles
for my course

are informative,
interesting, and
brief. 77

Legal Research Readings to Inspire

and Inform Students

Research Matters ... is a regular feature of Perspectives.
It explores the challenges of teaching the process and
strategies of legal research as technology continues to
shape research expectations and realities. Readers are
invited to comment on the opinions expressed in this
column and to contribute to future issues. Please
submit material to Penny A. Hazelton, University

of Washington School of Law, e-mail:
pennyh@u.washington.edu.

By Shawn G. Nevers

Shawn G. Nevers is Reference Librarian at the
Howard W. Hunter Law Library at Brigham Young
University in Provo, Utah.

Some time ago a Utah Bar Journal article caught
my eye. Its title read, “The Strength Is in the
Research.” As a legal research instructor, I read

with delight as the author, a practicing attorney,
extolled the virtues of legal research. “My students
have to read this,” I thought as I added it to my
introduction to legal research and writing syllabus.
While I try my best to help my students understand
the importance of legal research, it helps when they
hear it from someone in addition to me. As I had
hoped, the article was well received by my class and
helped spark a good discussion on legal research’s
place in the “real world.”

After this experience I began searching for and
incorporating other supplemental readings into
my syllabus. I have not abandoned my standard
legal research text, because it provides important
information, but let’s face it—textbooks are boring.
Supplemental readings help drive home important
points and give students a “real-world” perspective.
I find that the most effective articles for my course
are informative, interesting, and brief.

As I compiled a list of articles that best met these
criteria, I thought it might be of use to other
instructors. What follows is a selective annotated
bibliography of articles that could be used as
supplemental readings in introductory and

Perspectives: Teaching Legal Research and Writing | Vol. 17

advanced legal research courses. As part of each
annotation I have included my “two cents” about
when and why these articles might be used.

Importance of Legal Research

Mark Cooney, Get Real About Research and Writing,
32 Student Law., May 2004, at 18—24, available online
at <www.abanet.org/lsd /studentlawyer/may04/get-
real.html>.

Cooney identifies and dispels 10 myths about legal
research and writing in law practice. Some of these
myths include, “[y]ou can choose a practice area
where you won’t need strong research and writing
skills” and “[r]esearch and writing doesn’t win
cases—oral advocacy does.” Id. at 20. With his
experience in private practice and in the research
and writing classroom, Cooney authoritatively
explores these common misperceptions and
provides straightforward rebuttals to each.

Students often need a dose of reality when it comes
to the importance of research and writing in law
practice; Cooney’s article is the answer. Students
are likely to relate to some, if not all, of Cooney’s
“myths,” making them eager to understand how to
correct their misunderstandings. Cooney provides
sound advice that will change students’ perception
about legal research and writing—a happy thought
for most instructors.

Duane L. Ostler, The Strength Is in the Research,
20 Utah B.J., May—June 2007, at 42—45.

Ostler, a practicing attorney, illustrates the
importance of legal research in the practice of law.
After branding legal research as “[o]ne of the least
appreciated and most frequently overlooked tools
in the attorney’s arsenal,” Ostler powerfully and
succinctly demonstrates the utility of this essential
tool. Id. at 42. The author provides a number of
real-world examples that illustrate how good legal
research adds a new dimension (often a winning
dimension) to a case. These examples accompany

No. 1 Fall 2008



practical pointers to improve legal research such as
“put some time into research” and “don’t overlook
important sources.” Id. at 43—44.

This article can be used to start a semester or
anytime students lack the vision of the importance
of legal research. Students see firsthand the value a
practicing attorney gives to legal research and that
legal research does matter in the real world. The
examples Ostler shares are great discussion starters
and show students legal research in action. This
article is a relatively short read that packs a punch.

Research Process

Marsha L. Baum, Ten Tips for Moving Beyond

the Brick Wall in the Legal Research Process,

10 Perspectives: Teaching Legal Res. & Writing
20-22 (2001).

Baum understands the frustration of legal
researchers who fail to find a definitive answer

to a research question and are at a loss about

how to proceed. In this article, she gives suggestions
about what researchers can do when their research
hits this “brick wall.” These suggestions include
“[r]eread the problem being researched,” “[r]eview
the research steps you have already taken,” and
“[r]ealize that sometimes there is no answer.”

Id. at 20, 22.

This article is a great resource for students,
especially first-years, who will inevitably confront
the research “brick wall.” It teaches students some
great ways to get back on the right research path
and to evaluate when research is really “done.” This
reading could be assigned when a legal research
assignment is handed out, or reccommended

when students hit a brick wall with a particular
assignment. It is a great resource for students to
review anytime their research stalls.

Barbara Bintliff, Electronic Resources or Print
Resources: Some Observations on Where to Search,
14 Perspectives: Teaching Legal Res. & Writing
23-25 (2005).

Bintliff argues that print and electronic resources
should not be used interchangeably. Legal
researchers should examine the differences between
print and electronic resources and use the format

Perspectives: Teaching Legal Research and Writing | Vol. 17 No. 1

that is best for the situation. After describing
differences between print and electronic resources,
Bintliff provides examples of situations in which
print resources are preferred as well as those in
which electronic resources are preferred.

This article helps students understand that both
print and electronic resources are important

legal research tools; however, effective researchers
make calculated decisions on which format to use
depending on the situation. Bintliff’s guidelines give
students a good foundation on which to make
decisions between print and electronic resources
in their own research. Instructors may want to
supplement this reading with a discussion of how
subject-based electronic tools fit within Bintliff’s
guidelines.

Peggy Roebuck Jarrett & Mary Whisner, “Here
There Be Dragons”: How to Do Research in an
Area You Know Nothing About, 6 Perspectives:
Teaching Legal Res. & Writing 74-76 (1998).

The complexity and breadth of the law often leads
legal researchers into uncharted waters. Jarrett and
Whisner provide legal researchers with sage advice
for traversing unfamiliar research areas. Tips given
include “use a research guide,” “avoid fishing
online,” “look for a looseleaf service,” and “use
librarians.” Id. at 75-76. In addition to these tips
and others, the authors provide helpful examples
that demonstrate the benefits of their suggestions.
Helpful resources, such as Specialized Legal
Research and Germain’s Transnational Law
Research, are also identified.

Unfortunately, there’s simply not enough time to
teach students how to conduct legal research in all
areas of the law. This article can help fill that gap.
Students are exposed to several good ideas to help
them deal with unfamiliar areas of the law and are
also introduced to useful resources. This article
could be used just before students get ready for
summer jobs or, perhaps, when discussing the
general research process. It could also be used
effectively in an advanced legal research class
where specialized research is discussed.

Fall 2008
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€ This article is a
great piece to get
students thinking
about everything
that goes into the
research process
before the
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Mary Whisner, How Do You Know When Research
Is Good? 98 Law Libr. J. 721-725 (2006).

In this “Practicing Reference” column, Whisner
examines several ways by which one can measure
whether research is good. Does getting the right
answer mean good research? How about failing to
get in trouble? While these factors and others are
part of good research, they do not necessarily equal
good research. Whisner focuses on the importance
of a good researcher’s ability to follow an effective
research process and then to explain that process.
Coupling all of these factors, Whisner proposes

a formula for knowing when research is good.
While written for law librarians, Whisner’s article
can also work well with law students, as it doesn’t
get bogged down in law library jargon. This article
is great for driving home the point that under-
standing and following an effective research process
is an essential part of becoming a good researcher.
Students see that being able to explain their
research process will help others (and themselves)
evaluate whether they’ve conducted good research,
whatever answer they’ve found. This article is
interesting and informative, as Whisner’s
“Practicing Reference” pieces generally are.

Mary Whisner, When Judges Scold Lawyers, 96 Law
Libr. J. 557-570 (2004).

Whisner takes her readers on a research journey to
find cases in which judges criticize incompetent
research and writing. Along the way she illustrates
several effective research techniques including
keyword searching, updating with Shepard’s® and
KeyCite’, and subject-based searching. As her
research turns up desired cases, Whisner briefly
shares the biting words of judges and the lessons
to be learned by legal researchers.

This article kills two birds with one stone in a

legal research class. First, it allows students to walk
hand in hand with a legal research expert on a
research journey. Whisner does a wonderful job of
explaining her research thought process. Such an
inside glimpse into the research process can be
invaluable to students as they develop their research
skills. In addition, the article provides real-world

Perspectives: Teaching Legal Research and Writing | Vol. 17

examples of what happens when research and
writing are done poorly. Students who lack vision
about the importance of legal research and writing
will be well-served by reading this article.

Mark E. Wojcik, Ten Tips for Starting Your Research
Right, 91 1l1. B.J., July 2003, at 359-360.

Wojcik presents 10 legal research tips geared toward
new lawyers. The tips cover such topics as time,
jurisdiction, and methods. Id. at 359. Each tip is
accompanied by a series of questions to get new
lawyers in the right mind-set to begin a research

assignment.

This article is a great piece to get students thinking
about everything that goes into the research process
before the research even begins. Because students
have a tendency to rush into research, this article
helps them understand the importance of slowing
down and making sure they are well prepared to
research. As an added bonus, it accomplishes its
objective in little more than a page.

Electronic Legal Research

Thomas Keefe, Finding Haystacks: Context in
Legal Research, 93 11l. B.J., Sept. 2005, at 484—485.

Keefe argues that beginning research with keyword
searching makes legal researchers miss the crucial
step of creating context for their research question.
Legal research is based on concepts, but keyword
searches focus on facts. Fact-based researchers look
for “the proverbial needle without having found
the correct haystack.” Id. at 484. Concept-based
researchers, on the other hand, first find the right
haystack, which leads them more quickly to the
needle. The author cites several examples of the
importance of context-based research, including
the rise of such electronic concept-based tools as
Search Advisor on LexisNexis” and KeySearch”

on Westlaw”.

This article teaches students the important lesson
that keyword searching needs the context provided
by concept-based tools to be effective. This lesson
increases in importance each year as entering
students are more attached to keyword searching.
This article gives students examples of print and
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electronic concept-based research tools and

shows they are relevant even in today’s research
environment. While there are many articles dealing
with the importance of context and concept-based
research, Keefe gets his point across quickly and
effectively.

Thomas Keefe, Books in Space—Online Versions
of Print Publications, 93 Ill. B.J., Jan. 2005, at
42-43.

In this article, Keefe examines online searching
alternatives to terms and connectors searching.

He covers several online searching tools including
natural language, digests, indexes, and tables of
contents. He argues that many of these alternatives
make electronic searching a much more powerful
tool, especially for resources such as statutes.

Using this article is a great way to introduce
students to a variety of search options on Westlaw
and LexisNexis. The section on natural language
provides some good suggestions about when to use
such a search. While the discussion of the book-
derived tools is not extremely detailed, it can
provide a good building block for a discussion

on search techniques other than terms and
connectors. Since students gravitate to keyword
searching, a discussion on concept-based tools

is important and Keefe’s article is a helpful
springboard.

Scott P. Stolley, Shortcomings of Technology: The
Corruption of Legal Research, 46 For the Defense,
39-41, 51 (April 2004).

Stolley, a law firm partner, decries new associates’
reliance on computer-assisted legal research. He
argues that computer-assisted legal research is
inferior to print research because “the computer
is ill-suited for finding concepts” and “computers
can’t think in analogies.” Id. at 40. The author
recounts experiences in which he posed research
questions to new associates who would return
with no results after researching online. Stolley’s
subsequent search through a print digest or treatise
would return the desired results in minimal time.
Stolley argues that the focus on computers is
“eroding lawyers’ research skills.” Id. at 41.

Stolley’s article is a good shot in the arm for law
students who may be oblivious to the weaknesses
of electronic legal research. While I do not agree
with everything Stolley says, I think he has some
important points for students to consider. This
article can be a great way to teach about the
weaknesses of electronic legal research in finding
concepts or analogies. It can also be useful in
exposing students to less-than-positive opinions of
electronic legal research that may be held by some
of their future supervising attorneys.

Primary Sources

Barbara Bintliff, Mandatory v. Persuasive Cases,

9 Perspectives: Teaching Legal Res. & Writing
83-85 (2001).

Bintliff explains the difference between mandatory
and persuasive authority and the importance of
finding mandatory authority. She also explains
what cases are mandatory on which courts in the
federal and state systems. Bintliff concludes the
article by discussing the degrees of persuasiveness
a case can have and how a case achieves its level of
persuasiveness.

Bintlift’s article is a good review (or perhaps
primer) of mandatory and persuasive authority.
Most importantly, Bintliff offers a good discussion
of the degrees of persuasiveness, as well as the
factors that determine a case’s level of
persuasiveness. Students are taught how they
should evaluate persuasive cases and that all
persuasive cases are not created equal.

Travis McDade, Unpublished Cases as Precedent?
Location Is Everything, 36 Student Law., Dec. 2007,
at 12—13.

McDade provides an explanation of the ever-
changing landscape of citation of unpublished
cases. In discussing whether unpublished cases
should be cited as precedent, McDade touches

on the historical split on this issue in the federal
courts and how that changed in 2007 with the rule
making unpublished cases citable in all federal
courts. He also briefly discusses the split on the
issue that still exists among state courts.

Perspectives: Teaching Legal Research and Writing | Vol. 17 No. 1 Fall 2008
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The topic of unpublished cases is a dangerous one
to spend little time on in a legal research class
because of its tendency to confuse students.
However, most of us don’t have much class time to
devote to it. McDade’s article helps students gain an
understanding of the issue without dedicating
much class time to the topic. It addresses students’
common concerns— “Unpublished cases are
published?” and “Should I cite them?”—while also
explaining the current terrain in federal and state
courts.

Travis McDade, Don’t Overlook Regulations as an
Important Source of Law, 34 Student Law., Oct.
2005, at 10-11.

In this article, McDade introduces an often
overlooked, but extremely important primary
source of law—regulations. He begins with an
entertaining real-life application of a regulation,
which amazingly enough involves a positive
interaction between Howard Stern and the Federal
Communications Commission. He then provides
a brief explanation of regulations followed by an
introduction to the Code of Federal Regulations
and the Federal Register. He ends with a discussion
of where these resources can be accessed online,
both for a fee and free.

Another Perspective

I agree with McDade’s observation that “regulations
get short shrift from beginning to end,” in the law
school curriculum. Id. at 10. 1 touch on them in my
first-year legal research class, but students don’t get
the exposure to them like they do with statutes and
cases. For this reason, McDade’s article is a good
piece to familiarize students with the topic.

Conclusion

Supplemental readings that are informative,
interesting, and brief can do wonders in a legal
research course. I use these readings to emphasize
important points, facilitate interesting discussion,
and provide a real-world view of legal research.
Students enjoy the change of pace and are generally
engaged by the articles—something I can’t say
about textbooks. In my experience, supplemental
readings such as those annotated here enhance the
teaching and learning of legal research.

© 2008 Shawn G. Nevers

“The concept of ‘thinking like a lawyer,’ the focus of traditional law school study, takes too narrow a view of how lawyers
practice and the range and reach of legal work. Although critical legal thinking is important, it is merely one component of
effective lawyering. In addition to learning how to ‘think like a lawyer,’ law school is the place where students learn the
language of the law. As such, law schools should take advantage of the best known and most effective approach to
learning a new language—the immersion method. The primary characteristic of the immersion method is teaching
language and culture in contextualized combination. By creating an engaging learning environment where law students
become fluent in the language and practice of effective and compassionate problem solving, the health and well-being of
individual lawyers and the legal profession will improve.

The best way to learn a new language is to go to the place where the language is spoken. Therefore, adopting the
approach of Legal Immersion Fluency Education, law schools, like good language immersion and student-exchange
programs, will immerse students in the vast community of lawyering. Law students will routinely be living in the law by
experiencing it in context, rather than spending time primarily in the classroom. This immersion into the community of
lawyering includes, but is not limited to, integrating volunteer work, clinical work, externships, court visits, and shadowing
practitioners into and throughout the legal education, breaking down the barriers that currently exist between doctrinal
and experiential learning.”

—Beth D. Cohen, Legal Learning for Life: Legal Immersion Fluency Education (LIFE), 43 Harv. CR.-C.L. L. Rev. 605 (2008).
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Putting the Puzzle Together:

Choices to Make When Creating a Closed-Universe

Memorandum Assignment'

Brutal Choices in Curricular Design ... is a regular feature of Perspectives, designed to explore the difficult
curricular decisions that teachers of legal research and writing courses are often forced to make in light of the realities of
limited budgets, time, personnel, and other resources. Readers are invited to comment on the opinions expressed in this
column and to suggest other “brutal choices” that should be considered in future issues. Please submit material to
Helene Shapo, Northwestern University School of Law, e-mail: h-shapo@law.northwestern.edu, or Kathryn
Mercer, Case Western Reserve University School of Law, e-mail: klm7@case.edu.

By Judith Rosenbaum

Judith Rosenbaum is Clinical Professor of Law and Director of Communication and Legal Reasoning at

Northwestern University School of Law in Chicago, Ill.

This article is dedicated to Professor Helene Shapo, in honor of her retirement after 30 years of

directing and teaching in the field of legal reasoning, writing, and research. Helene began her

career when LRW was in its infancy, and she is one of the pioneers who has made LRW the

professional discipline it is today. I owe more than I can ever express to her mentoring. She

has been a constant source of inspiration, guidance, and support, and many of the ideas in

this article are based on innumerable conversations that we have had on this subject over the

course of our 24 years of working together. Many newcomers to the field may not know her,

but she is one of the giants upon whose shoulders we all stand today.

I. Introduction

When constructing a first-semester closed-universe
assignment, a legal writing professor faces a series
of choices—general topic, jurisdiction, cases, issues,
and more. The number and complexity of decisions
to be made can overwhelm, but the choices become

1 This article is based on a presentation given on July 15, 2008,
at the Thirteenth Biennial Conference of the Legal Writing
Institute at the University of Indiana—Indianapolis. Many ideas
in this article came from mistakes I have made in designing
assignments in my years of teaching and I would like to thank
those students over the years who may have suffered unknowingly
through one of those mistakes. I would also like to thank two
former colleagues, Cliff Zimmerman, now Associate Dean of
Student Affairs at Northwestern University School of Law, and
Christina Heyde, now a middle school teacher in Wilmette, I11.,
for their thorough and thoughtful critiques of an earlier version
of this article.
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easier if made with the pedagogical goals of the
assignment (and the entire course) in mind, and

if the choices are approached sequentially. These
decisions are critical since our writing assignments
are among our most important teaching devices.”

2 Helene S. Shapo & Mary S. Lawrence, Designing the First
Writing Assignment, 5 Perspectives: Teaching Legal Res. &
Writing 94, 94 (1997) (concluding that since “lawyers and judges
remember so vividly their first law school writing assignment,
we should design the beginning assignment to capitalize on its
indelible impact”). Accord Jan M. Levine, Designing Assignments
for Teaching Legal Analysis, Research and Writing, 3 Perspectives:
Teaching Legal Res. & Writing 58, 58 (1995) (“The design of
assignments is perhaps the most important pedagogical activity in
teaching legal research and writing.”). See also Lorraine Bannai,
Anne Enquist, Judith Maier & Susan McClellan, Sailing Through
Designing Memo Assignments, 5 Leg. Writing 193, 200 (1999)
(suggesting assignments are a “secondary ‘text’” for a legal
writing course).
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Creating an effective assignment is one of the most
daunting tasks a legal writing teacher faces. It is like
putting together a jigsaw puzzle. There are multiple
ways to go about it, but it is accomplished far more
efficiently by using a system, such as pulling out the
border pieces and assembling the outside frame
first. This article describes a system I have used
successfully for years. Although the system can be
applied to any type of assignment, research or
non-research, long or short, straightforward or
complex, memo or brief, this article focuses on
creating a short, straightforward, closed-universe
memorandum assignment. At Northwestern
University School of Law, where I teach, this
assignment is the first graded assignment that

our students write. Thus, it is typically the first

one that our beginning writing faculty develop for
their individual sections and the one that causes
them the most difficulty.’

I1. Strategic Matters

A. Choosing Which Pedagogical Goals to
Emphasize

The first step is identifying the pedagogical goals,
not only for the assignment, but for the entire
semester, so that you can make sure that students
learn basic building blocks first and that more
complex tasks can build on a solid foundation.*
As you think about those goals, you may also want

3 Our preliminary ungraded exercises consist first of a case
brief and then of a written legal analysis based on a statute, two
cases, and a hypothetical fact scenario. Many of us use a case from
our closed-universe memo for the case brief and base the written
analysis on Exercise 3-E in Helene S. Shapo, Marilyn R. Walter &
Elizabeth Fajans, Writing and Analysis in the Law (5th ed. 2008).
In Exercise 3-E, we give the students a criminal statute and a set of
facts and ask the students to answer a series of questions designed
to teach them how to identify the elements of a statute and the
facts relevant to each element. After a class discussion designed to
make sure that the students understand what the issues are and
how to introduce a discussion and organize by elements, we give
the students two one-page case excerpts and ask them to analyze
in writing whether the statute was violated.

4 See Terrill Pollman, Building a Tower of Babel or Building a
Discipline? Talking About Legal Writing, 85 Marq. L. Rev. 887, 908
(2002) (suggesting one typical progression).
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to think about how you will strike the balance
between consolidating previously learned material
through rewrites and fostering an awareness of
different types of rule structures through new and
different assignments. Rewrites offer the advantage
of giving students an incentive to review their prior
work, process our comments, and deepen their
understanding of a topic that they may have only
partially understood on the first draft. However,
with the limited time available in the semester

and the amount of time we need to read, comment
on, and return assignments, the more we assign
rewrites the less opportunity we have to expose

our students to new issues and different types of
organization. Without exposure to new rule
structures, which require students to abstract what
we have taught them in one setting and apply it to
another, they may tend to think that there is a “one
size fits all”® approach to writing that can be applied
like a formula from one topic to the next. Thus, you
want some balance between these two options,
though the way you strike that balance will depend
on your school culture and the number of credits
your school has allocated to your course. °

5 Kevin H. Smith, Practical Jurisprudence: Deconstructing and
Synthesizing the Art and Science of Thinking Like a Lawyer, 29 U.
Mem. L. Rev. 1,2 n.4 (1998).

6 At Northwestern, the way we have approached this issue has
changed over the years. When I first started teaching in 1984,
we assigned the students four separate memos during the first
semester. Two were closed-universe memos and two were research
memos. One of the research memos was a guided research exercise
and the other was open research. That approach has evolved over
the years. First, we stopped requiring separate memos on different
but related issues for the first two assignments. Instead we began to
require a somewhat longer first memo for the first assignment and
then a complete rewrite of that memo for the second assignment.
At that point, the students wrote four memos, on three separate
topics. Next, we dropped the open research memo and substituted
in its place a rewrite of the guided research memo. To make sure
that the students did some open research, we added an extra issue
to the rewrite; students thus rewrote one of the issues and wrote the
other issue for the first time. In the most recent change we switched
a guided research memo into an open research memo, which the
students rewrote completely without a new issue added on. In sum,
today the students still write four memos over the course of first
semester, but they write on only two topics, because we now require
a rewrite for each memo.
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At Northwestern, our pedagogical goals for the
entire year include teaching students about the
following topics, listed in no particular order of
importance: the structure and function of the
courts; different types of legal authority; varieties
of rule structures; the organization of a legal
analysis by the components’ of controlling law;
case analysis and case briefing; analogical
reasoning; written description and application of
cases; use of facts; the parts of a memo and their
functions; sentence and paragraph mechanics;
synthesis; citation; research; persuasion; questions

Persuasion
Research
Oral communication

Use of facts
Structure and function of the courts
Different types of legal authority
Case analysis and case briefing
Organization by legal components
Analogical reasoning
Synthesis
Varieties of rule structures
Teamwork
Written description and application of cases
Parts of a memo and their functions

Sentence and paragraph
mechanics, citation

Multiple rule structures
Questions of pure law
Policy analysis

71 have chosen the word “components” to include the variety

of rule structures, including elements, factors, rule and exceptions,

and balancing tests. For an excellent description of the variety of
rule structures, see Linda H. Edwards, Legal Writing: Process,
Analysis, and Organization 17-26, 29-36 (4th ed. 2006).

Perspectives: Teaching Legal Research and Writing | Vol. 17 | No.1

of pure law; policy analysis; oral communication;
and teamwork. In the first semester, we cover many
but not necessarily all of these topics. Of the topics
we do cover in the first semester, when we critique
the first memo we emphasize the most important
substantive skills in our critique of the first draft
and only as students begin to master these skills

do we add critique on writing style, grammar, and
citation mechanics.

I have attempted to list our priorities in the diagram
below. In this diagram, the concentric circles
together represent the pedagogical goals for the
entire first year. The outer circle represents skills
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that are introduced after the closed-universe
assignment, for example, in the late first-semester
research memo, or even in the second-semester
advocacy assignment. The inner circle represents
skills that we aim to teach through the closed-
universe assignment. Because, as many writers on
the subject have stressed, legal writing is a recursive
rather than a linear process,’ we have already
introduced some of these skills in our earlier
ungraded exercises, and we use the closed-universe
memorandum assignment to give the students
another opportunity to practice and hone these
skills. I have used a bold font to identify the skills
we want students to learn in both the ungraded
exercises and the closed-universe memo. The next
skill set identified in the diagram includes the skills
that we introduce for the first time primarily in the
closed-universe memorandum assignment. The
diagram uses underlined italics to designate those
skills. Finally, the diagram uses a plain font without
any attributes to indicate the more mechanical skills
that we generally do not comment upon until at
least the rewrite of the first memorandum, when
our students have begun to understand how to
organize their analysis by the requirements of the
law and to use deductive, inductive, and analogical

reasoning to reach tentative conclusions.

One reason we prioritize some skills over others
when critiquing the early memos is that to me, the
most important goal in the early part of the first
semester is to enable the students to understand
that they must organize their analysis by the
components of the controlling law. Almost
everything else that I teach follows from this goal.
My second priority after organization is for the
students to learn the other legal analytical aspects of

8 Teresa Godwin Phelps, The New Legal Rhetoric, 40 Sw. L.J.
1089, 1094 (1986); See also Angela J. Campbell, Teaching Advanced
Legal Writing in a Law School Clinic, 24 Seton Hall L. Rev. 653, 664
(1993) (referring to Professor Phelps’ “new rhetoric” paradigm);
Carol McCrehan Parker, Writing Throughout the Curriculum:

Why Law Schools Need It and How to Achieve It, 76 Neb. L. Rev.
561, 585 (1997) (“[O]ne of the most important tasks a law
school writing program should undertake is to teach students
the recursive process of conceptualizing, drafting, and revising
to produce professional-quality documents.”).
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writing, such as the relationship between cases and
statutes, the commonly accepted ways to describe the
facts and holdings of cases, and the level of detail
required for effective analogical reasoning. Only

as the students begin to master these analytical
challenges do I begin to concentrate on the finer
points of their writing, such as grammar and
citation. The reason for this sequential approach is
that until the students can organize their writing by
the requirements of controlling law and until they
know enough about how to describe a case and
where to locate the description in their analysis, it is
not very important to tell them that they should have
included a pinpoint cite or that their sentences are
not written in parallel form. After all, it is entirely
possible that they will alter a case description or
move it to a different place in their second draft and
that the grammar and citation may change for
reasons that relate to analysis and not to mechanics.

B. Choosing a Jurisdiction for the Problem

The next step is to decide where to set the problem.
I recommend using a real jurisdiction and not a
fictional one.” Using a real jurisdiction impresses
on the students the important distinction between
binding and persuasive authority and between
higher and lower levels of authority within a
particular jurisdiction. In contrast, using a fictional
jurisdiction makes everything just persuasive.
Thus, students do not learn how to develop their
organization based on statements of the law from
the courts in the jurisdiction.'” Moreover, students

9 Although at one point, a number of assignments used to be
set in fictional jurisdictions, those who have discussed this issue in
recent years are unanimous in recommending that all assignments,
not just closed-universe ones, be set in a real jurisdiction. See Gail
Anne Kintzer, Maureen Straub Kordesh & C. Ann Sheehan, Rule
Based Legal Writing Problems: A Pedagogical Approach, 3 Legal
Writing 143, 151 (1997).

10 1n fact, using a fictional jurisdiction where all cases have equal
weight does not differ significantly from the messages students get
in their other courses where all cases in the casebook are equal,
regardless of where they are from or when they were decided.

Thus, students are deprived of the opportunity to simulate the
work of a practicing lawyer and analyze and synthesize a corpus
of law decided under the doctrine of stare decisis. See Mary Kate
Kearney & Mary Beth Beazley, Teaching Students How to “Think
Like Lawyers”: Integrating Socratic Method with the Writing
Process, 64 Temp. L. Rev. 885, 891 n.23 (1991).
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do not have to wrestle with synthesizing cases
addressing the same issue in the same jurisdiction
but with seemingly inconsistent outcomes. Finally,
using a fictional jurisdiction limits students’
opportunities to learn how to incorporate relevant
persuasive authority into their analysis by
evaluating the persuasive authority in light of the
law of the controlling jurisdiction. Thus, they do
not have to wrestle with determining which of
several persuasive cases would be most likely to
persuade the courts of the jurisdiction in which
the problem is set.

C. Choosing an Appropriate Topic

Beyond setting the problem in a real jurisdiction,
the topic must be appropriate for beginning law
students. In the fall semester, first-year students are
laypersons, even if they have had some “pre-law”
courses or experience working in a law office. They
have not encountered most legal terminology, and
even if they have heard of certain terms, they do
not understand them in their legal context."' Thus,
you not only need a topic that they will be able to
understand substantively, you also need a topic that
has a readily identifiable rule structure.'”

The best starting point is either a subject from the
first-year curriculum or certain easily understood
upper-class subject areas such as family law or
agency. Fascinating but knotty problems from your
former law practice, interesting as they may have
been to you as a practitioner, probably are not
going to work for a closed-universe assignment
and indeed may not even be appropriate for an

' To them, “negligence” may mean “careless,” “motion” may
mean “movement,” and “release” may mean “let go.” Terms like
“estoppel” or “proximate cause” or concepts like “damages” and
“jurisdiction” are as unfamiliar as would be new words in a foreign
language. See Julie M. Spanbauer, Teaching First-Semester Students
That Objective Analysis Persuades, 5 Legal Writing 167, 170 (1999).

12 Kintzer et al., supra note 9, at 151 (“Early assignments that
use an elements rule structure or a simple category rule structure
are often easiest for students.”).
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assignment later in the year."” The complex
statutory courses of the upper-class curriculum
such as securities law, environmental law, antitrust,
labor relations, or tax are beyond the ken of a
typical first-year student. In addition, although
constitutional law issues often involve compelling

¢¢The best starting

fact scenarios, they require more policy analysis ...
point is either a

than first-year students can handle comfortably

early in the first semester, and the cases are often su bject from
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each other. the first-year
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such as family law

well, too. These subject areas typically work well
because the facts are easily understood and the rules

or agency. 7

13 For example, before coming to Northwestern, I had done
alot of work in the area of litigation over judicial discipline and
disability retirement. The facts in judicial discipline cases can be
very interesting, because when judges are disciplined, the discipline
is often for outrageous behavior. For example, in one case the
court found that a judge on different occasions called a female
judge various names such as “bitch” and “cunt,” said “fuck you”
to the female judge, and told her to “get her ‘fact, fucking ass’ to
the clerK’s office” to sign papers. That same judge also set off
firecrackers in a male judge’s office and left death threats in his
mailbox. He also signed official court documents such as plea
forms, court registers, and bench warrants with names other than
his own, including “Adolf Hitler,” “Mickey Mouse,” and “Snow
White.” Finally, he had improper ex parte contacts with criminal
defendants whom he had placed on probation and executed bond
documents for odd amounts such as 13 cents or $9.99, knowing
that the clerk’s office did not have the capacity to make change for
these amounts. In re Jones, 581 N.W.2d 876, 883-891 (1998).
Although the facts in many judicial discipline cases involve similar
bizarre fact patterns, I have never used these cases for a writing
assignment, because the governing rules are amorphous and
because a judicial disciplinary case is a procedurally complex
administrative matter. Often an adjudication by the administrative
body is not published or is merely a recommendation to a state
Supreme Court, which the supreme court can accept, modify, or
reject. For an explanation of the complexity of these proceedings,
see Judith Rosenbaum, Practices and Procedures of State Judicial
Conduct Organizations (1990). The administrative complexity and
the difficulty extracting a clear rule make these cases hard for a
first-year student to work with in a writing assignment, no matter
how interesting the facts of the cases may be.

15
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are clear." In other first-year subject areas, likewise,
some issues work well, while others are too complex
for a beginning first-year student. For example,

in civil procedure, certain issues on the commence-
ment of a lawsuit, such as service of process or one
of the methods of establishing general jurisdiction,
generally work well. These issues also offer the
additional benefit of helping to teach students

some of the basics of how litigation begins, which

is not necessarily something they pick up in their
doctrinal courses, even civil procedure. In contrast,
other issues such as long-arm jurisdiction, collateral
estoppel, res judicata, and joinder of parties or
claims, are best saved until later in the year when
students begin to get a better understanding of the
operation of the legal system. In contracts, simple
issues of contract formation work well, but the
calculation and types of damages are too complicat-
ed for early in the first year. In property, adverse
possession, fixtures, gifts, and landlord/ tenant
issues are good beginning topics, but nuisance,
servitudes, and land use planning are too hard.”

14 When I use a tort or criminal law topic, however, I prefer not
to make intent an issue. This doesn’t mean that I never create a
problem where intent is one of the elements, such as a problem
involving an intentional tort. If my problem does involve intent as
an element, I simply make sure that whether intent is present or
not is clear on the facts. The reason I avoid using intent as an
element at issue is that in our short ungraded exercise, intent is at
issue under the statute that the students analyze. When students
work on that exercise, I find that they have a hard time under-
standing what inferences they can and cannot draw with respect
to intent. I prefer to deal with inferences in the early weeks of the
first semester by working with my class on the difference between
what they know as a fact and what they can infer from facts in the
cases they are reading for the assignment and, to the extent intent
is relevant to my assignment, to be completely clear in the facts I
set up whether intent is present. Avoiding putting intent at issue
is my personal preference, however, and not a viewpoint shared
by everyone.

For a discussion of the difficulty of proving intent, see Richard
K. Neumann Jr., Legal Reasoning and Legal Writing: Structure,
Strategy, and Style 187-90 (4th ed. 2001) (“[O]ne rarely has direct
evidence of a person’s state of mind: people do not carry electronic
signboards on their foreheads on which their thoughts can be read
at moments the law considers important.”).

15 Nuisance cases, although they have great facts, are complex
because of the remedy issues they present. Sometimes the plaintiffs
are seeking damages, sometimes an injunction, and sometimes
both. Given the differences in the remedies and thus the difference
between actions at law and equitable actions, these cases are too
hard for beginning first years to understand. For a somewhat
contrary view on using nuisance as a topic, see Kintzer et al.,
supra note 9, at 152-53.
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D. Choosing an Organizational Structure

The other important consideration that bears on
the selection of the particular issue within the area
of law you will use is the type of organizational
pattern that the issue will present. Our first
assignments may teach many things, but they must
teach organization, because structuring the memo
properly is the foundation on which most of the
rest of the first-year legal writing course must build.
Thus, the closed-universe assignment, and indeed,
most first-semester assignments should involve an
organizational structure that first-year students can
readily discern from the cases or from cases and a
controlling statute. Typically the best topics are those
that have a clear rule with elements or factors'® that
must be analyzed in light of the facts to see whether
the requirements of a cause of action or defense are
satisfied."”

16 Tn this article the term “elements” refers to fixed require-
ments. These requirements are the black letter rules that students
are learning for their doctrinal courses, such as what is needed
to prove promissory estoppel in contracts, or domicile in civil
procedure, or a prima facie case in torts. “Factors,” in contrast,
refer not to fixed elements, but to the particular facts or categories
of facts that courts look to in determining whether a fixed element
is satisfied. For example, in Illinois one of the “elements” required
for substituted service is that service must be at the defendant’s
“usual place of abode.” 735 Ill. Comp. Stat. Ann. 5/2-203 (West
2003). That “element,” along with four others must be satisfied if
an attempt at substituted service is to be upheld. But in
determining whether a place is the “usual place of abode” courts
look at a variety of factors, not all of which may be present in any
given case. These factors include the place where the defendant
resides, the defendant’s spouse and children reside, the defendant
receives mail, the defendant is registered to vote, and the defendant
registers his or her driver’s license. United Bank of Loves Park v.
Dohm, 450 N.E.2d 974, 976 (Ill. App. Ct. 1983).

The terms “elements” and “factors” are sometimes used rather
loosely among legal writing faculty. See Terrill Pollman & Judith M.
Stinson, IRLAFARC! Surveying the Language of Legal Writing, 56
Me. L. Rev. 239 (2004) (describing a survey of legal writing faculty
conducted by the authors to determine whether legal writing
faculty were developing a new vocabulary and if so, the extent to
which that vocabulary had a consistent meaning among members
of the discipline). We would do well to define these terms and use
them consistently in all our programs. By doing so, we can help
our students to clarify their analysis and ultimately develop a
generation of lawyers with a common vocabulary. An excellent
step in this direction can be found in Shapo et al., supra note 3,
at 80-85.

17 For the first assignment, I do not necessarily favor using a
statutory claim over a common law claim or vice versa, because my
larger priority is that the governing rule have clear elements that
can set up the organization of the memo. However, whichever type

No. 1 Fall 2008



Such a topic fulfills many of the pedagogical goals
for a first assignment. First, using a topic with a
clear rule requires students to learn the relationship
among an issue, a holding, and a rule of law and
how all of these relate to facts.'® Second, it requires
students to synthesize cases to determine which
factors courts use in deciding if an element is
present. Third, it requires them to use analogy and
distinction to compare the facts in cases with the
facts in their problem.

In contrast, other types of legal issues such as those
on the cutting edge of the law or those involving
balancing tests or pure questions of law are far too
complex for beginning assignments. All of these
issues involve complex organizing strategies. First-
semester law students are tempted to organize their
analysis by cases or sources consulted. They
typically struggle with organizing by elements of a
rule and factors relevant to the elements and would
be overwhelmed by an assignment with a complex
organization.'” Moreover, questions of pure law

of claim I choose for my first assignment, statutory or common
law, I try to choose the opposite for the second assignment, so that
students gain experience with both. See Kintzer et al., supra note 9,
at 151 ([A] Methods course that consistently assigns only
common-law problems short-changes students in this world where
statutory law is increasingly important.”).

18 In teaching my students, I tell them that the holding is the
court’s decision based on the facts. A holding answers a particular
question in a particular case, based on the particular facts before
the court in that case. A holding in one case may thus be that all
the elements of a cause of action have been satisfied, while in
another case a holding may be that one of the elements is not
satisfied. If a court holds that one element is not satisfied, it may or
may not reach a decision on the other elements, and even if it does,
there has been debate about whether its discussion of those other
elements is holding or dictum. In each case, however, the part of
the case that is holding is fact-dependent, even if the holding is the
adoption of a new rule. See, e.g., Sommer v. Kridel, 378 A.2d 767
(N.J. 1977) (showing an interesting interplay between a holding
announcing a rule of law and holdings then applying that rule to
facts). A rule of law, in contrast, is broader than a holding in that
it is a normative statement based on a synthesis of the holdings of
many cases within a particular jurisdiction on that issue. Thus, by
my definitions, a holding answers the question at issue by applying
the rule to the facts to reach the result. A rule is abstract and a
holding is outcome specific.

P fact, on a first assignment, I also stay away from an
organizational structure involving a rule and exceptions. Even in
later assignments, students often have a hard time understanding
how to subdivide the analysis when the issue involves whether an
exception to a general rule applies. For example, before New Jersey
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or on the cutting edge of the law usually require
using precedents where the facts of cases reaching
opposite conclusions are the same and the
difference in outcome depends on underlying
subtle reasons such as public policy or broad
analogies to precedent from related areas. First-
semester law students typically look for cases with
identical facts and have trouble recognizing
similarities in categories of facts.”” They do not
have enough background to find related areas to
use for analogy and even if they could find such
areas, they do not have the sophistication to
evaluate which of these precedents would be
persuasive to a particular jurisdiction and why.

The final strategic consideration that I require for
my closed-universe memo is to be sure that there
are at least two elements in the claim that can be
placed at issue, even if in order for students to
complete the analysis within the page requirement,
one element is relatively easy to analyze

eliminated the fireman’s rule by statute, N.J. Stat. Ann. § 2A:62A-
21 (West 1994), I used to do a fireman’s rule problem. Under New
Jersey law, a police officer injured in a high speed chase sued the
other driver for her injuries. New Jersey had already held that the
fireman’s rule applied to police officers. Berko v. Freda, 459 A.2d
663 (N.J. 1983). Since the facts involved a lawsuit by a police officer
against a tortfeasor, the facts fell squarely within the fireman’s rule
and the real issue in the case was whether any of the exceptions to
the rule recognized by New Jersey applied so that the lawsuit was
not barred. To analyze the problem the students needed to indicate
briefly in their thesis paragraph that the case fell under the
fireman’s rule, that the rule applied to police officers as well as fire
fighters. They also could have mentioned the policy behind the
rule. They did not, however, need to devote any analysis to whether
the facts fell under the rule, since the facts fell squarely within the
rule. Nonetheless, many students spent at least one-third of the
memo analyzing whether the facts fell within the rule instead of
conceding the applicability of the rule as a given and focusing on
whether the application of any exception would take the case out
of the rule.

I also save embedded rule structures for later memos. What I
mean by an embedded rule structure is when one or more of the
organizational divisions of the memo, such as elements themselves,
have a rule structure that must be broken down in order to analyze
the issue. For example, the issue may break into two main elements,
where element one consists of two elements, each of which must be
discussed, and element two is a rule with exceptions. In order to
satisfy the overall claim, both subdivisions of element one must be
satisfied and none of the exceptions in element two may be present.

20 Maureen J. Arrigo, Analogization: Lost Art or Teachable Skill,
1 Perspectives: Teaching Legal Res. & Writing 36 (1993).
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and only one is fairly complex.” To ensure that
students actually organize their analysis by the
issues and not by the cases, I also try to make
sure that at least one or two cases address both
elements, so that when the students write their
analysis they have to use some aspects of a case
for one of the elements at issue and different
aspects of it for another element.”

I11. Tactical Matters

A. Choosing an Issue

Once you have established your pedagogical
goals for the first assignment, understood the
advantages of using a real jurisdiction, picked a
legal subject area for the assignment, and know,
at least generally, the type of rule structure you
want to employ, the next steps are the less
theoretical and more mechanical tasks of
choosing the precise issue, determining the
specific jurisdiction, selecting the cases, and
preparing the facts of the problem. When
choosing an issue, you have two options. One
option is to pick a real situation from current
events, from a real case, or even from your own
or a friend’s life. The other option is to identify a
subject area and a rule that interests you and, after

21 Although I tend to avoid embedded rule structures in the
first memo, because I think that students can get lost in the various
subdivisions of the rule, I have effectively used a false imprison-
ment assignment where the only element at issue was “restraint,”
but more than one aspect of “restraint” was at issue. In false
imprisonment, restraint can be established by any of five different
methods. The facts in my assignment could have satisfied the
requirements of restraint by duress or restraint by threat of
force, and the students did not seem to get lost in the organization.
They were able to dispose of the nonissues up front and then
set up a separate analysis of restraint by duress and restraint by
threat of force.

221 do this because one year I had a student write a memo
discussing all five cases from the memo assignment, one case at a
time. When I tried to explain to him that he had used a case-by-
case analysis and not a structured analysis, he responded that the
first three cases were about the first element at issue and the second
two were about the second element. Although this approach does
not provide a guarantee that students will not organize by cases, it
does seem to help in showing them how certain aspects of a case
may be relevant to one element and other aspects may be relevant
to another element. A side benefit to this approach is that when
students have to use the same case a second time in their memo
for a different issue, you have an opportunity to teach them how
to introduce the case for the new point by giving some context but
not completely restating facts already covered.

Perspectives: Teaching Legal Research and Writing | Vol. 17

finding a jurisdiction and cases for the issue, to
develop your own problem facts around the cases
you select.

An advantage of using a problem based on real facts
is that you do not have to develop problem facts,
even though you have to find a jurisdiction and
appropriate cases.”” Another advantage is that
students tend to enjoy problems based on current
events. They see the assignment as relevant, since

it is based on something actually happening in the
world, and they feel, more than with a hypothetical
problem, that they are working as lawyers. I have
also successfully given my students an assignment
based on a real case from my husband’s practice. I
changed the names of the parties and gave them the
complaint, which had been met with a motion to
dismiss. I then asked them to evaluate the sufficiency
of the complaint. My class enjoyed comparing its
conclusions to the decision in the actual case.”*

The advantage of using current events does not
necessarily hold true for problems based on your
own life or someone else’s. While some students will
enjoy working with “real” facts, rather than purely
hypothetical ones, other students will find that a
problem from someone else’s life experience that
has nothing to do with the world they inhabit—

particularly when it is not based on an actual case

file—is no different from a hypothetical.”

23 Developing assignment facts that fit well with the cases
is essential to having a good problem. While most legal writing
teachers truly enjoy the creative writing aspect of developing facts,
some do find that creating a good set of facts is quite difficult and
time-consuming and are relieved to use a real-life scenario.

24 The trial judge had dismissed that particular count of the
complaint, and the dismissal had not been appealed because other
counts had survived.

25 One of my favorite closed-universe assignments, which some
readers may have seen in the Idea Bank at an LWI conference, is
a problem involving substituted service of process on an elderly
mother who is served while staying with her son, the defendant
in a civil suit, and daughter-in-law on her annual three-month
visit. One of the issues in that assignment is whether service was
performed at the defendant’s “usual place of abode.” I was able to
create an issue about the usual place of abode based on the living
arrangements of a colleague whose family had a condominium
apartment in Chicago but spent weekends, holidays, and summers
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There are a couple of drawbacks to using current
events, some of which are also relevant to using a
real case file or a problem from real life. First,

some current issues can trigger painful emotional
reactions in students. Even if you favor raising such
issues in your class, as many legal writing professors
do,”® the closed-universe memo creates enough
anxieties on its own simply because it is typically
the first major integrative piece of writing for the
students and often the first graded assignment as
well.”” Thus, it may not be the assignment where
you want to open up classroom discourse on a
controversial topic. There are substantive as well as
emotional disadvantages to using a topic from real
life. Often when you use a problem from current
events, the cases in the jurisdiction where the
problem arose do not work well pedagogically with
the facts. They may not provide enough analysis

or they may all hold the same way, thus making
synthesis difficult.”® Alternatively, there may be no
relevant cases, or there may not be enough of them
to give the students a corpus of binding law with
which to work. Of course, if you switch the problem
to a jurisdiction that works better or if you change
the facts to work better with the facts of the
jurisdiction, it is no longer “real life” and you

lose many of the benefits a current events problem
may provide.

at a lake house in the northern Chicago suburbs. These “true” facts
allowed the problem to work perfectly, but I doubt that it mattered
to my students that some of the underlying facts were truth and
not fiction.

26 Brook K. Baker, Incorporating Diversity and Social Justice
Issues in Legal Writing Programs, 9 Perspectives: Teaching Legal Res.
& Writing 51 (2001); Emily Zimmerman, Keeping It Real: Using
Contemporary Events to Engage Students in Written and Oral
Advocacy, 10 Perspectives: Teaching Legal Res. & Writing 109 (2002).

27 See Suzanne E. Rowe, Legal Research, Legal Writing, and Legal
Analysis: Putting Law School into Practice, 29 Stetson L. Rev. 1193,
1210 (2000).

28 One such problem was a problem one of my colleagues based
on a highly publicized recantation by the complaining witness in a
rape case. The problem was hard to work with in the controlling
jurisdiction because the cases all held the same way. While my
colleague could have changed the facts somewhat so that there was at
least more balance to the problem or something to give the students a
basis for distinguishing the facts of the assignment from the facts of
the precedent cases, changing the facts would have taken away the
“real-life” basis of the assignment.

Perspectives: Teaching Legal Research and Writing

If you don’t use an issue from real life for your
assignment, then the other option is to pick a topic
you think will work well pedagogically and to build
the cases around the topic and then the problem
facts around the cases. Many sources can help you
generate ideas for issues. Some of the ones I use
include first-year casebooks, student study aids or
outlines, U.S. Law Week, national legal newspapers,
or local daily or monthly legal news. The main
advantage of this approach is that you can carefully
thread the facts of the assignment into the law of
the jurisdiction and often you can create a problem
that is pedagogically more satisfying than one based
on current events or other facts from real life. A
disadvantage to building your own topic this way,
however, is that it can be quite time-consuming,
particularly once you have an issue you like but
have to find a jurisdiction with cases that fit
together in the right way to allow you to accomplish
your pedagogical goals. Additionally, sometimes
you need considerable creativity to come up with
facts that are realistic and that work well with all
the cases.

B. Selecting the Cases

Once you have identified an issue or fact scenario
you would like to use, the next step is to pick the
cases you will include in the assignment. Picking
the cases necessarily involves determining the
jurisdiction in which your problem will be set and
thus which cases will be binding and which will be
persuasive, although the proportion of binding

to persuasive cases will vary with the issue, the
jurisdiction where you set the assignment, and the
specific cases you decide to use, including the
number you decide to use.”” I prefer to use a

29 There is no “magic” number of cases that should be included
in the package for the closed-universe memo, but the range of choice
is not all that large. I generally use about five or six cases for a paper
with a page limit of six to seven pages. I have found that using fewer
than five cases often does not give the students enough to work with
when they have to synthesize cases, particularly if some of the cases
address only one of the elements at issue. But, because students
often feel obliged to use every case you provide in the package for
a closed-universe assignment, if you use many more than six cases
they may have a hard time staying within your page limit. If your
page limit is shorter than six pages, you may want to use fewer cases,
and if your page limit is longer than seven, you can probably use an
extra case Or two.
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jurisdiction where there are enough cases that all,
or at least a majority of the cases, come from the
controlling jurisdiction and thus are binding and
not persuasive. My reason for using a large number
of cases from a controlling jurisdiction is to ensure
that the students will have to look closely at the
facts and holdings of the cases and to synthesize the
law.”® In fact, to ensure that synthesis is built into
the assignment, I try to make sure that several cases
directly address at least one of the elements at issue,
and that in at least one of the cases addressing that
element, the court reaches an opposite holding
from the other cases based on slightly different
facts. By setting the assignment up in this way, I try
to get my students to think deeply about the factual
differences among the cases and to give them the
opportunity to identify a higher level of abstraction
that can explain the outcomes in the cases and can
serve as a rule that, in turn, can be applied to the

: 31
assignment’s facts.

If the synthesis that I incorporate into the assign-
ment is particularly difficult, I may not use any
persuasive cases at all. If I do use persuasive cases, [
generally try to pick one or possibly two cases that
are closer to the assignment’s facts than any cases
from the controlling jurisdiction so that the

30 My colleague, mentor, and friend Helene Shapo does not
necessarily agree that most of the cases have to come from the
controlling jurisdiction. She has successfully used closed-universe
assignments with a single case from the controlling jurisdiction.
The other cases then present factual similarities to the facts of the
assignment and the students have to decide why, based on the
single binding case, the courts in the controlling jurisdiction
would follow certain of the persuasive cases but not others. See
Helene S. Shapo, Marilyn R. Walter & Elizabeth Fajans, Writing
and Analysis in the Law Teacher’s Manual 132-333 (4th ed. 1990).

31 For example, in a DUT assignment that I adapted from a
colleague, Ben Brown, the controlling statute made it a crime for
an intoxicated person to be “in physical control” of an automobile.
Tenn. Code. Ann. § 55-10-401 (2007). The fact that could explain
the differences in the outcomes of the cases on the issue of “physical
control” was whether the defendant was steering the motor vehicle
at the time of the accident. Compare State v. Lane, 673 S.W.2d 874
(Tenn. Crim. App. 1983) (affirming defendant’s conviction when he
was sitting behind the wheel of his incapacitated car while it was
being pushed along the shoulder of the road) with State v. Carter,
889 S.W.2d 231 (Tenn. Crim. App. 1994) (reversing defendant’s
conviction when she was behind the wheel of an incapacitated car
that was in a parking lot and not moving at the time of her arrest).

Perspectives: Teaching Legal Research and Writing | Vol. 17

students can use the persuasive cases to help them
resolve the factual ambiguities in their assignment.
For example, in my assignment on substituted
service of process, one of the issues is whether the
defendant’s elderly mother who is visiting him on
her annual three-month visit is a “person of the
family” for purposes of substituted service under
Illinois law. The synthesized rule requires that the
person served spend considerable time in the
defendant’s abode and “considerable time” is
determined by looking at whether the defendant and
the person served slept under the same roof and ate
their meals together. This rule is based on two cases
with counterintuitive facts leading to opposite
holdings.” In the first case a 13-year-old brother
from Florida received a summons while he was in
Illinois on a two-day visit at his older brother’s
home. After the trial court entered a default
judgment against the older brother, the older brother
appeared specially to quash service of summons
claiming that his younger brother, as a Florida
resident, was not a “person” of the older brother’s
family. The court agreed with the older brother and
held that even though the younger brother was a
blood relative, his presence in the home for two days
was not enough to make him a “person” of his older
brother’s family for purposes of the abode service
statute. In the other case, the sheriff gave the
summons to the defendant’s landlady. The defendant
had been boarding in the landlady’s home for three
years. The court held that the landlady was a
“person” of the boarder’s family.” The persuasive
case that I throw into that mix is a Florida case with
an aunt from England who is served with a
summons for the defendant while she is visiting in
the United States for four months.** Thus, it is

32 Compare Cumbo v. Cumbo, 293 N.E.2d 694 (IIl. App. Ct.
1973) (brother on a two-day visit) with Edward Hines Lumber Co. v.
Smith, 172 N.E.2d 429 (Ill. App. Ct. 1961) (boarder).

33 Compare Cumbo v. Cumbo, 293 N.E.2d 694 (Ill. App. Ct. 1973)
(brother on a two-day visit) with Edward Hines Lumber
Co. v. Smith, 172 N.E.2d 429 (Il App. Ct. 1961) (boarder).

34 Sangmeister v. McEInea, 278 So. 2d 675 (Fla. Dist. Ct. App.
1973).
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factually closer on this issue than any of the Illinois

5
cases.3

Although choosing the jurisdiction goes hand in
hand with case selection, for me, the importance
of finding the right cases controls the choice of the
jurisdiction and not the other way around. In other
words I never decide that I want to set a problem in
a particular state and then look for cases within that
state. I always look for cases that will set up a good
problem and then when I find enough cases that
work well together from a single jurisdiction, I set
my problem in that jurisdiction. I have three
requirements for what constitutes a “good case”

for a closed-universe assignment. Two of the
requirements must apply to all the cases I use, and
one must apply to some but not necessarily all of
the cases. The requirements that all cases must
satisfy are first, that they have clear and consistent
rule statements and second, that they have fact-
based outcomes. The one requirement that is a
little more flexible is that a few of the cases must
have some reasoning about how the court reached
its decision.

The reason that I look for cases with clear and
consistent rule statements is that early in the

first semester, first-year law students want to give
meaning to every single word that seems like a rule
in a case. If the language that the courts use in
defining the rule controlling an issue is different
from one case to the next, then on the first memo,
students have a very hard time determining the
rule. Their rule statements often consist of long
quotes of the slightly different language from each
of several cases. Thus, I either look for cases where
the courts have stated the rule in the same language
from one case to the next, or, because this is a
closed-universe assignment, I “doctor” the cases

35 When I first created this assignment, the Florida statute was
worded identically to the Illinois statute, which gave the students a
good basis to justify their use of the persuasive authority. However,
the wording of the Illinois statute has changed slightly, so now to
avoid the extra complexity that would come from having to justify
the use of a case based on a differently worded statute, since this is a
closed-universe assignment, I give my students a copy of the statute
as it was phrased before the amendment.

Perspectives: Teaching Legal Research and Writing

so that the rule statements are consistent.”® For
example, on the service of process assignment
described earlier, some of the cases say that a
“person of the family” is determined by whether
there is enough of a “relation of confidence ...
between the person with whom the copy is left
and [the] defendant that notice will reach [the]
defendant””” Other cases describe family as a
“collective body of persons who live in one house,
and under one head or manager. ... ”** After years
of seeing the students try to write their rule for this
element of the case by stringing together quotes
about a confidential relationship and a “collective
body” of individuals who live under one roof, I
decided that I would alter the cases so that they all
used the “confidential relationship” rule.”” Once
the students had fewer quotable phrases to string
together in their rule, they could begin to think
about what the facts in the cases told them was
required for a confidential relationship.

In addition to clear and consistent rule statements,
each of the precedent cases I use in my closed-
universe assignment must have a fact-based
outcome on one or both of the elements at issue.
By fact-based outcome, I mean that the courts must

36 To me the way that the cases work together with the facts of
my assignment is more important than fidelity to the exact language
of the cases or even to the level of court deciding the case. For many
years I have taken some liberties with the cases I include in my
assignments, including altering the rule statements for consistency,
changing an intermediate appellate court decision to a decision of
the state’s supreme court, and even making up a case based on a
headnote and syllabus, which were the only part of this particular
case included in the reporter. Of course, where I make changes in a
case, when we are done with the assignment I do tell my students
that the cases have been altered from their original and that they
may want to mention this fact to prospective employers if they use
the memo from this assignment as a writing sample. Shapo et al.,
supra note 30, at 133 (saying that it is permissible to “take liberties”
with cases but recommending that students should be informed that
the cases have been altered from the original).

37 Cumbo, 293 N.E.2d at 695.
38 Edward Hines, 172 N.E.2d at 432.

39 This task used to involve a complicated cut-and-paste job, and
usually the patchwork aspect was readily apparent to the students.
Today with the ease of downloading from LexisNexis® or Westlaw®,
this is an almost effortless process.
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look at the law governing the elements and decide
whether, under that law, the facts in the case satisfy
or fail to satisfy the element. For example, if I were
creating a closed-universe assignment for a burglary
problem and one of my issues was whether a
carport that was open on the sides but covered by a
roof was a “building” for purposes of Article 140 of
the New York Penal Law,* I would try to include
cases in which the courts had to consider whether
various types of structures were buildings. Ideally,
the cases might include cases where a gasoline
pump*' and a railway box car*? were held not to

be buildings, along with those where a chicken
coop® and a fully enclosed porch with windows
and wooden walls running along the length of a
house* were held to be buildings. My first goal in
setting the problem up in this way would be for the
students to try to figure out what factors made the
gasoline pump and the railway box car different
from the chicken coop and the porch;*” in other
words to synthesize the holdings on this issue into
arule or factors that could explain the difference

in the outcomes. My second goal would be for the
students to decide whether their facts were closer to
the gasoline pump and the railway box car or to the
chicken coop and the porch, and to explain their
reasoning; in other words, I would expect them to
use analogical reasoning in applying law to fact and
to justify their prediction.

I use cases with fact-based outcomes for the closed-
universe assignment, because students have a very
hard time understanding how to work with a
question of pure law. They have trouble deciding
which of two competing rules a jurisdiction should

40 N.Y. Penal Law §§ 140.00, 140.20 (McKinney 2008).

41 people v. Lamphere, 219 N.Y.S. 390 (N.Y. App. Div. 4th Dept.
1927).

42 people v. Chapman, 611 N.Y.S.2d 991 (N.Y. Sup. Ct. Bronx
County 1994).

43 people v. Snyder, 148 N.E. 796 (N.Y. 1925).
44 People v. Lewoc, 475 N.Y.S.2d 933 (N.Y. App. Div. 1984).

45 One possibility might be that structures that were buildings
were in a permanent location and had a roof and walls, even if the
walls were open.
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adopt. In most of the cases that raise this type of
issue, the legally relevant facts are the same and the
issue is resolved not by comparing and contrasting
facts but by using canons of statutory construction,
legislative history, or public policy, or often some
combination of all of these. Early in the first
semester, students need to learn how to extract rules
from cases and how to apply those rules to different
facts. They will learn better if they have mastered
these more fundamental skills before they have to
move on to the more abstract thinking that comes
with choosing from competing rules.

Finally, I try to ensure that at least a few of the

cases included in the closed-universe assignment
contain some reasoning. In my opinion, using
opinions with some reasoning will help students

to synthesize rules and will give them a better
understanding of the issue of their assignment so
that they can give a better explanation of why cases
are either analogous to or distinguishable from
their facts. While students can certainly synthesize
common factors based on nothing but a few cursory
facts, this type of synthesis is most useful in an early
exercise that helps students identify controlling facts
that tip a result one way or another.* These early
controlled exercises allow students to see how facts
can determine outcomes. However, most cases

that students read, whether in our class or in their
doctrinal classes, are filled with dicta. Early in the
first semester, as soon as they have to deal with

extra language in an opinion and not the bare facts,
they will have a hard time straying from the exact
language in an opinion. No matter what you have
taught them about the differences between cases and
statutes, they will tend to treat the language in the
court’s opinion as if it were as controlling as the
language in a statute. If the package for a closed-
universe memo assignment includes a few cases
where there is some additional reasoning, you

will be able to use those cases to teach the students
that when they synthesize rules from cases, they

46 Most legal writing texts have basic synthesis exercises like this.
See, e.g., Shapo et al., supra note 3, at 50-52 (explanation and exercise
on factors relevant to parental immunity from suit by a child).
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can move a bit away from the words used by the
court. In addition, the extra reasoning in some
cases helps them to develop richer explanations in
writing their memo of why some cases are like or
not like their case.

C. Writing the Problem Facts

If you are not using a problem based on real facts
from current events, then the final step in creating
the assignment, apart from the mechanics of
proofing it and testing it out, is to develop the

facts that will set up the problem you will ask

the students to address in their memo. Again, in
selecting the cases, I always try to make sure that at
least three or four cases address at least one of the
elements at issue and that at least one of these cases
reaches a holding on the issue that is the opposite of
the holdings of the other cases. The way that I use
these cases in developing the facts of the assignment
is to construct the facts so that they slice between
the facts of the cases with opposite results.” My
goal is to make the outcome indeterminate enough
that the students can easily conclude either way in
their analysis.* In fact, T often set up the closed-
universe assignment with the students acting as
clerk to a judge who has to decide the case so that
my students do not feel constrained to shoehorn

47 Shapo et al., supra note 30, at 132 (“Provide facts for this issue
that will make them ‘play’ with the facts a bit and require them to
give both sides of an argument.”).

48 In the service of process assignment described earlier, the
precedent cases that hold that the person served was a “person of the
family” include a case where service is on the defendant’s sister, who
lives in an apartment adjacent to his and who spends a great deal of
time in her brother’s apartment, often eating meals there, Anchor
Finance Corp. v. Miller, 132 N.E.2d 81, 83 (Ill. App. Ct. 1956), and
a case where the service is on the landlady of a boarder who has
roomed in his landlady’s house for approximately three years, Edward
Hines Lumber Co. v. Smith, 172 N.E.2d 429 (Tll. App. Ct. 1961). The
cases that hold that the person served was not a “person of the family”
include a case where a brother from a different state is visiting his
brother, the defendant, for two days, Cumbo v. Cumbo, 293 N.E.2d
694 (TIl. App. Ct. 1973), and a case where a stepdaughter is served
while in the defendant’s apartment to water plants and pick up the
mail while he is out of town, Conley v. McNamara, 79 N.E.2d 645
(Il App. Ct. 1948) (abstract only). The Conley case is published in
the reporter in abstract only, but I have created a full case out of
it by obtaining a copy of the transcript of the case from the Illinois
Appellate Court. I have also modified the Conley case to be an Illinois
Supreme Court case, because it covers both issues in the assignment
and I want students to pay careful attention to it.

Perspectives: Teaching Legal Research and Writing

their analysis into a conclusion for the side that
happens to be their client.

Sometimes it is easy to figure out a way to set up
the facts so that they fall between the cracks of the
precedent cases. However, when I have trouble
creating the right set of facts, I set up the same

type of synthesis chart that we teach our students
to use.” I find that when I can see on paper which
facts are cutting each way, I have a much easier time
visualizing the facts that will slide in the middle of
the precedents.

Another consideration that is relevant to both
selecting the cases and drafting the facts for the
assignment is the way that the procedural posture
of the precedent cases relates to the procedural
posture of the problem that you create. If all the
cases that you use for precedent come up on a
motion to dismiss, then be careful not to pitch the
“call of the question” in your assignment to ask
about the merits. While students might not notice
the discrepancy, if they do, they may become
confused or you may lose credibility with them.
Sometimes you can modify the cases to ensure that
their procedural posture is consistent with the way
you want to set up the facts of your assignment.
When you cannot modify the cases, you may have to
take some time to develop a credible set of facts that
has a procedural posture that is similar to the cases.
For example, in one of my assignments, the cases all
were decided on a motion for a directed verdict or

a judgment notwithstanding the verdict. Since

these motions take place either after the plaintift’s
evidence is presented, after the close of evidence, or
after a jury verdict,” in order to make the facts of
my assignment work with the cases, I had to put my
facts in the form of a trial transcript to provide the
appropriate context for a motion for a directed
verdict to be raised.

49 See Helene S. Shapo, Marilyn R. Walter & Elizabeth Fajans,
Writing and Analysis in the Law (4th ed. 1990) at 143.

50 These cases all were decided under state procedural law and in
any event were all decided before the change in the Federal Rules of
Civil Procedure that combined these motions into a motion for
judgment as a matter of law. See Fed. R. Civ. P. 50.
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A final consideration is how to present the facts of
the assignment to the students. Although the easiest
way to put the facts together is to write a narrative
telling the students what the problem is about and
who the parties are, and this may be the way that you
have to present the facts if you are facing a deadline,
it is not the best approach from a pedagogical point
of view. Lawyers do not learn facts about their clients
in neatly packaged narrative stories. Even though we
may not be able to mirror all of the complex fact
investigation that goes into researching all the facts
on behalf of a client, the more that we can present
the facts the way students will learn about facts in
practice, the better we prepare our students for their
work as lawyers. Ideally, you should present the

facts to the students through various types of
documents that they may encounter in practice,
such as transcripts of client interviews, all or parts

of relevant pleadings, deposition excerpts, transcripts
of hearings, or excerpts of relevant documents such
as leases or contracts.

One advantage of presenting facts in this way is
that the students will receive the facts from various
people involved in an action or a transaction
based on their perception of what happened. This
approach mirrors the way that lawyers learn about
facts in practice better than a neat narrative in
chronological order from an omniscient observer.
Students will have to reorganize the facts into a
coherent order in their memo, rather than simply
following the order of the narrative. Putting the
facts into the words of legal documents or the
mouths of witnesses allows us to add jargon, either
legal or colloquial, or irrelevant material into our
assignments, forcing students to sift through the
facts to determine what is relevant rather than
parroting what we have written back to us in their
statement of facts.
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Conclusion

This article has attempted to provide a system to
help new or even experienced legal writing faculty
put together the pieces of the closed-universe
memorandum assignment puzzle. Even when you
sort the pieces and decide to work on one area at

a time, completing a complex puzzle still takes a
considerable amount of time. So, too, even with the
system I've outlined, creating the closed-universe
assignment from start to finish will still take quite a
bit of time. Sometimes topic ideas do not work out
because you cannot find the cases that have the
requisite amount of reasoning and fact-based
outcomes. Sometimes, you have to search through
most of the 50 states before you find a jurisdiction
with the right lineup of cases. Sometimes, even when
you have a jurisdiction with good cases, you struggle
to get your creative juices flowing enough to create a
credible fact pattern. However, just as with a puzzle,
alittle patience and willingness to re-engage after
you are stuck will get you through to the end of

the project.

Sometimes when you get to the end of a puzzle, you
find you have somehow lost a piece or two along the
way. Sometimes the closed-universe assignment you
thought would work perfectly has a glitch or two that
you learn about only after your students are working
on it. For the most part, the system described here
will help you to avoid those glitches. Beyond that, take
heart; unlike losing a puzzle piece that you may never
recover, a small glitch in a writing assignment can be
fixed by changing a case or changing some facts the

next time you use the assignment.

© 2008 Judith Rosenbaum
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The “Grammar Bee"—

One Way to Take the Pain Out of Teaching the

Mechanics of Writing

By Edward H. Telfeyan

Edward H. Telfeyan is a Legal Process Instructor at
McGeorge School of Law, University of the Pacific,
in Sacramento, Calif.

Consider the following:

You are a newly hired legal writing instructor at
Podunk Law School. You withstood a rigorous
application process for the position during which
you learned that you would be responsible for
instructing new law students in legal writing and
research. Over the summer, before the start of the
fall semester, you prepared for the job by brushing
up on your research skills and by reading a few texts
on legal writing and analysis.

You envisioned your job to include intensive
instruction in the “legal paradigm” of analytical
reasoning and expected the biggest hurdle for your
students would be understanding the significance

»

of “rule explanation,” “rule application,” and “rule

synthesis.”

The semester begins and you receive the first
writing assignment from your students. It’s a
simple two-paragraph draft that required the
use of analogical reasoning. You fully expected
the students to have some trouble in drawing the
factual comparisons necessary to establish the
analogy, and, sure enough, they did.

But, much to your surprise, the deficiencies in
understanding what constitutes an effective analogy
were dwarfed by the glaring and horrendous
number of basic writing errors that appeared in

all too many of the papers. These students, you
suddenly realize, don’t know how to write!

Now consider your reaction to this realization.

You go through various stages of the following
emotions: anger (“I wasn’t hired to teach them how
to compose complete sentences”); panic (“I can’t
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possibly teach them how to write like lawyers if they
can’t even write like college graduates”); frustration
(“how am I going to succeed at the job I was hired
to do if they don’t have a base level of competence
in the fundamentals of writing?”); confusion (“how
am I going to deal with this problem, assuming I'm
even supposed to?”); and maybe several others that,
if left unchecked, can produce dire (or at least
adverse) consequences for you and your students.

I had just such an experience, and many of the
same emotional responses, nine years ago, when I
left the crazy world of the private practice of law for
the presumed sanguinity of a full-time position as a
legal writing instructor.

Here’s a real example of the kind of “writing” I'm
talking about (from a student memo):

“It is commonly known that if an area is located in
a public place and considered dangerous or allows
only certain people to enter; that there should be
apparent signs posted which notifying the public
that they are not permitted and are sufficient efforts
made to enclose such areas to keep others out.”

Huh? What do you do with a student who honestly
believes that “sentence” is well-written? How do you
address the problem if you have a sizeable segment
of your class that agrees (or even composes more
horrific “sentences”)?

If you're like me, you first consider ignoring the
problem. After all, teaching basic grammar isn’t
what you signed on for, it isn’t what you were told
youd be responsible for, and it might not even be
something the “powers that be” at Podunk realize is
a problem at all.

So, the first solution I considered was to do the job I
was hired to do and leave it to someone else (having
no idea who that someone might be) to deal with
the gross writing deficiencies I now realized many
of my students had.
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Moreover, even if I wanted to address the problem,
I had no idea how to do so. And even if I did, how
could I justify taking valuable class time to do it?
After all, my syllabus was already crammed to the
max with all the required components of the course
I was responsible for.

So, absent a plan that would make effective and
efficient use of precious class time, and not at all
sure that I should take any time away from the core
components of my course, I effectively punted.

The type of punt used can vary from instructor
to instructor, largely depending, in part, on the
instructor’s personality. Here are a few that I
tried, along with the reasons they failed to solve
the problem:

Assign Outside Reading

Outside reading for 1Ls? You have to be kidding.
They can hardly keep up with the reading they

are assigned, especially considering the endless
flow of cases they have to brief, the mountain of
substantive law they have to learn, the intimidating
outlines they have to prepare, and the time-
consuming legal memos they have to write.
Outside reading, to most 1Ls, means reading

that isn’t required and therefore isn’t done.

Browbeat the Entire Class

You don’t want to get personal with any individual,
so you just rant and rave to the whole bunch of
them. “If you people don’t learn how to write a
complete sentence, you're never going to pass this
course.” “You are expected to know basic grammar;
if you don’t, you'd better find a way to learn it
“I'm not here to teach you basic grammar; you're
supposed to know it, and I expect to see it on

your memos.” Any and all of those rants, even if
offered more tactfully, are guaranteed to lose you
an entire class.

Write Nasty Comments on the Memos

This one is the best way to lose your students.
Remember, these are Gen Xers and Millennials
we're dealing with. They aren’t used to even the
most constructive of criticism, let alone downright
obnoxious slams. Furthermore, they think they
write beautifully. They have been told nothing less

Perspectives: Teaching Legal Research and Writing | Vol. 17

throughout college, where most of them were only
graded on the “quality of their thinking.” So now
you're going to come across like a first-class jerk and
expect them to respond positively?

Send Them to a Tutor

Right. Pass the buck. It’s an easy solution for you,
but not likely to be one the students are going to use.
Tutors, if they can be found, will charge for the
service, and the time spent with them will be time
lost to the more pressing tasks of briefing cases,
preparing outlines, drafting memos, and completing
research assignments. First-year students who are
told to go to a tutor will ignore that advice as soon as
you recommend it to them.

None of those “punts” worked in my first year, and
the cumulative effect of them was that I lost my
students and almost lost my job. The following
summer was a tough one for me, as I rediscovered
the trial lawyer’s collateral disease: insomnia.

But, as many trial lawyers have learned, some of the
best solutions are delivered in the dead of night. And
so it was with me, sleepless in Sacramento as I was.
At 4:30 one night, I came upon a possible solution,
and that solution, over the next few months, became
the “Grammar Bee.”

The Bee, as I'll refer to it, turns the negative
command—“You must learn your grammar”—
into a positive experience—“Learning grammar

will be fun.”

The critical elements for the Bee are a lightened
classroom atmosphere, a no-risk competition,
numerous opportunities to win, and learning as
the end result.

The Bee works because it’s easy to conduct and
administer, it doesn’t take much class time (never
more than five minutes), the students immediately
embrace it, and it provides them with a natural
motivation to learn what they otherwise consider
unnecessary and/or irrelevant and/or unduly
burdensome and/or trivial and/or irritating.

The hook for our Gen-X and Millennial students is
that it combines the basic aspects of the traditional
game show (e.g., Jeopardy) and the now ubiquitous
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reality/survivor shows. And the title—Grammar
Bee—recalls, for most of them, the elementary
school equivalent, the spelling bee, thereby
allowing them to consider the experience a
throwback to a more innocent and less stressful
time in their lives. (I'm no psychologist, but
doesn’t everyone seek solace in the innocence of
childhood in times of stress? And isn’t the first
year of law school a maximum time of stress for

almost all law students?)

Here’s how the Bee works:

First of all, understand that the title—Grammar
Bee—should be interpreted in the broadest possible
sense. In other words, it should cover the mechanics
of good writing, generally, and good legal writing,
specifically. Thus, everything from the most basic
common errors (e.g., the difference between it’s
and its—a surprisingly misunderstood/never
understood “rule”) to the more stylistic aspects

of good legal writing (e.g., brevity over length,
simplicity over complexity).

At the start of the fall semester, the game is
introduced to the entire class. (Our legal process
sections at McGeorge average 20—22 students,

but the Bee can work in sections of as many as 40
students.) At the beginning of each class session,
three (or four if class size is larger) students are
randomly chosen as contestants for that day. They
are then given answer cards (with A, B, or C on
them) that they will be required to show when they
are asked to give their answer to the question that
is shown to the entire class (via PowerPoint or
equivalent). Those who choose the correct answer
advance to the next round; those who choose an
incorrect answer are eliminated (as in the old
spelling bees). But, as I'll explain in a moment,
eliminated contestants should be given several
opportunities to “challenge back” into the
competition.

The questions are the multiple-choice type (save for
the semifinal and final rounds, about which more
later) with one correct and two incorrect choices.
Hence the lettered answer cards. Here’s a typical
question that might be given in an early round:

Which of the following formulations constitutes a
complete sentence?

A) He argued.

B) Being the lead attorney and yet still feeling
somewhat of a novice in his first jury trial.

C) James, even without his three-piece suit, in
the center of the courtroom.

After the contestants have indicated their answers,
the correct answer should be shown to everyone,
along with the reason it is correct and the others are
not. Thus, for the above example, the class would be
shown these explanations:

Only “A” is a complete sentence, containing both a
subject (he) and a verb (argued).

“B” appears to be an introductory clause that,
standing alone, lacks either a subject or a verb (or
both), the two requisites of a complete sentence.

“C” may have a subject (James), but it lacks a verb
(an action word that describes/explains what James
is doing).

As the semester progresses, the questions should
become more difficult. Here are two examples,
together with the explanations provided for the

correct and incorrect answers:
Which alternative is the preferred form of a
question?
A) Why did you take such an action?
B) What, in your opinion, led to the creation of
the problem?

C) How do you know she complained about
it?

“C” states the point directly, using the verb “to
complain” rather than a nominalization of it

(e.g. “had registered a complaint™).

“A” and “B” are both examples of nominalizations
of verbs (“action” instead of “act,” “creation” instead
of “create”). Nominalizations (nouns that derive
from verbs) create longer sentences, stating points

less directly.

Choose the sentence with the correct punctuation.

A) The doctrine of res judicata includes:
merger, bar, and collateral estoppel.
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B) The doctrine of res judicata includes:
merger; bar; and collateral estoppel.

C) The doctrine of res judicata includes
merger, bar, and collateral estoppel.

“C” correctly omits any punctuation after the
word “includes”

“A” and “B” both improperly place a colon after
“includes,” and B also improperly separates the
three concepts in the series with semicolons.
(Colons are used to introduce a series only when
the phrase that precedes it can stand alone as an
independent clause, and semicolons are used to
separate items in a series only if the series is
complicated or contains internal commas).

These and the other examples included at the
end of this article can be used or modified to suit
the needs of individual classes and instructors. I
modify my questions every year based in part on
what I saw on the memos my students submitted
the previous year.

The key is to be flexible and to be creative. Part of
the fun of teaching is in developing our skills even
as we are trying to do the same for our students.
The Bee works best when the instructor prepares it
as carefully as he or she prepares any other part of
the course. Use the examples provided with this
article as starting points for your own Bee.
Develop your own questions, consistent with

your assessment of your students’ needs.

A few procedural tips that I have adopted over the
years keep the competition challenging (and fun).
First, always allow verbal appeals to incorrect
answers, and be liberal in sustaining them.
Occasionally students will misinterpret a question
that is less artfully worded than you may have
intended. And, sometimes, students will apply a
rule to another part of the sentence or question to
come up with a different answer that, by applying
that rule, would make their answer correct.

The key is to avoid the appearance of arbitrariness
and to encourage students to develop grammar
and writing expertise. It is more important to
encourage that kind of result than to be “right” as
the professor/administrator of the competition.
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Second, spice up later rounds of the competition.

(A round consists of a complete run through your
roll sheet, which, if you have 20 students, may take
six or seven classes. Over the course of the semester, I
usually get through about four rounds before getting
to the semifinals and finals on the last few classes of
the semester.) For example, in later rounds, I require
the contestants who choose the correct answer to
explain why it is correct (or why the others are
incorrect) before I show the explanations to the
entire class.

Third, in the semifinal and final rounds, require the
surviving contestants to rewrite a poorly written
sentence (or paragraph). In this way, you will be
relatively sure that your winners are students who
really have mastered the requisites of good writing.

Here’s an example of a question for students who get
to the semifinals in my competition:

Rewrite and correct the following “sentence” so that
it is grammatically correct and clearly states the
writer’s intended thought (time limit—10 minutes):

Historically, attorneys from large firms, having
served the public through selfless efforts and
often never receiving compensation therefrom,
but never complaining or ask for recognition.

This question would be posed to the semifinalists
before or after class, so as not to take class time. (The
semifinal round will usually have no more than four
or five students, as the others will have bowed out
somewhere along the way. The students with the top
two answers for that question then become the
finalists.)

During class, show everyone the question the
contestants were given and provide a “model”
answer, such as this one:

Historically, attorneys from large firms have
served the public selflessly, never complaining
or asking for recognition, even though they
often have received no compensation for
their efforts.

Finally, as I mentioned earlier, the Bee works best

when most students remain in the game for as long
as possible. Therefore, I provide students who have
been eliminated with several opportunities over the
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course of the semester to “challenge back” into the
competition. At various points, I will announce a
“challenge-back” round, which consists of a single
question given to all students who have previously
been eliminated. All who get that question correct
are readmitted into the competition.

By the end of the semester, the Bee will have helped
every student in the class, irrespective of his or her
initial level of competence. It will help students who,
for whatever reason, never grasped the basic rules of
competent writing. It will help students who know
their grammar but come to law school with a
“humanities-oriented” approach to writing (i.e.,
long-winded, impenetrable, rambling discourse).
And it will help students who have all the basics
down but haven’t figured out how to “sound like

a lawyer.”

I recommend use of the Bee throughout the first
semester. I start every class session with a single
question posed to three (sometimes four)
contestants. The competition is best used in the first
semester for several obvious reasons. First, you want
to get the students on track with respect to the basics
of good writing as soon as possible. Second, during
the first semester, they are most open to this kind of
“different” classroom activity. And finally, by the
second semester, most students have developed their
writing skills beyond the level addressed by the Bee,
and those who haven’t probably need more help than
the Bee can provide.

But the Bee can also be used during the second
semester (or even in advanced writing classes—I
make it a one-day contest in my advanced legal
writing course) as a means of addressing specific
problems that are appearing too often on the
students’ memos.

And, finally, be sure to provide rewards for the
winners (and runners-up) of your Bee. I give my
winners a “bump” of one percentage point on their
final grades in my course. (We don’t have grade
inflation at McGeorge.) I also conduct a little
ceremony at the end of the semester, and the school
provides some public relations with photos in the
law school magazine. At the ceremony I present

the winners a T-shirt that memorializes their
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accomplishment. (On the front it says “Winner—
Telfeyan’s Grammar Bee”; on the back it says
“Hooray for me—I do'd it.”)

In addition, I encourage my winners to include
their accomplishment on their first-year resumes,
and I have noted the accomplishment on letters of
recommendation I have written for them.

When properly constructed and administered, the
Bee is fun for students, promotes creativity for the
teacher, and results in real learning, so that the
“sentence” I got from one of my students can be
(and was) rewritten by that same student at the end
of the first semester. (See the before and after below.)

Before: It is commonly known that if an area

is located in a public place and considered
dangerous or allows only certain people to
enter; that there should be apparent signs
posted which notifying the public that they are
not permitted and are sufficient efforts made to
enclose such areas to keep others out.

After: If access to a public place is limited to
certain individuals or if the area in question is
considered dangerous, appropriate signs should
be clearly posted and sufficient efforts should be
made to enclose the area.

Additional examples of questions for a successful
Grammar Bee:

Select the sentence that best expresses the thought
the writer intended to convey.

A) Among legal scholars, disagreements are
common regarding almost every issue in
the law.

B) The lack of uniformity of perceptibility is
apparent to anyone who reads any number
of treatises.

C) Legal scholars are almost never in complete
unification on any issue in the law.

“A” uses appropriate words to express the thought
the writer intended to convey.

“B” uses the wrong forms (“uniformity” and
“perceptibility”) of what are probably the wrong
words for the sentence. (“Consensus” or perhaps

Vol. 17 No. 1 Fall 2008

¢¢ By the end of the

semester, the Bee

will have helped

every student in the

class, irrespective

of his or her
initial level of
competence. 77

29



“unity” and “opinion” is probably what the writer
means.)
“C” uses the wrong form (“unification”) of what
may be the wrong word for the sentence. (“Accord”
or “agreement” is probably closer to what the writer
means.)
Select the sentence that is the most “reader-
friendly”:

A) The fact that she died created a widespread

feeling of grief.
B) Her death caused widespread grief.
C) Grief was felt by many when her death was
reported.

“B” conveys the necessary information in a
minimum number of words.
“A” contains surplus wording (“The fact that she
died” instead of “her death” and “created a ...
feeling” instead of “caused”).
“C” states the point in the less desirable passive
voice (“Grief was felt by many”) instead of the
preferable active voice (“Many felt grief™).

Which sentence is punctuated correctly?

A) Judges must make numerous decisions in
every trial, including whether they should
exclude testimony and permit expanded
cross-examination.

B) Judges must decide whether to exclude
testimony, and whether to permit expanded
cross-examination.

C) Judges must decide whether to exclude
testimony and they must also rule on
objections to expanded cross-examination.

“A” correctly places a comma before the subordinate
clause in this complex sentence.

“B” incorrectly places a comma in the middle of
this simple declaratory sentence. The sentence does
not consist of two separate clauses; it has one
subject (judges) and one verb (must decide)
followed by two alternatives, neither of which can
stand alone as a separate clause.
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“C” improperly omits a comma (before “and”) in
this compound sentence. The sentence consists of
two separate clauses (each of which can stand alone)
joined by a conjunction.

Choose the grammatically correct sentence and
indicate specifically what is wrong with the other
two:

A) The issue regarding the defendants’
contradictory statements are whether
either of them can be believed.

B) When the defendant contradicted himself,
especially after his attorney gave him an
opportunity to correct his testimony, his
credibility became an issue.

C) Contradictory statements, such as the one
uttered by the defendant, makes credibility
an issue.

“B” contains no grammatical errors.

“A” fails to conform subject to verb. (If the subject is
“issue” the verb should be “is”; if the verb is “are” the
subject should be “issues.”

“C” contains the same defect. (If the subject is
“statements” the verb should be “make”; if the verb
is “makes” the subject should be “statement.”)

Select the correctly written question:
A) Where is the men’s room?
B) Where is the mens room?
C) Where is the mens’ room?

« »
S

“A” correctly places an apostrophe before the
in “men’s”

“B” incorrectly omits an apostrophe in “mens.”
g

“C” incorrectly places the apostrophe after the
in “mens.”

© 2008 Edward H. Telfeyan
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Teaching Practical Procedure in the
Legal Writing Classroom

By Stephen E. Smith

Stephen E. Smith is Legal Writing Instructor at Santa
Clara University School of Law in California.

The legal writing professor is in a unique position
in the legal academe to engage students not only in
the study of “thinking like a lawyer,” but also in
doing the things lawyers do. Beyond IRAC and
citation, and beyond induction and deduction, legal
writing classes can also teach the basic skills and
vocabulary of litigation procedure, making it
possible for students to hit the ground running
when they arrive at an employer’s doorstep during

summers and after graduation.

The legal research, writing, and analysis class is a
student’s introduction to an entire discourse. It
teaches a standard usage model that is new to the
students, and shows concretely how the rules they
are learning in their doctrinal classes are put to use.
Learning procedural usage—the terminology used
every day by lawyers to describe their actions and
those of the other legal actors around them—can
reinforce and augment what is learned in a civil
procedure classroom, as well as provide a “hands-
on” understanding of how these things work in
practice.'

Access to more information on a topic makes it
easier to understand. This is unremarkable—the
more we see something, from the greatest number
of perspectives, the better we know it. By addressing
procedural issues in the legal writing class, we can
provide students with yet another perspective on
the procedural issues they are studying in their
doctrinal classes—not in a way that interferes or

1 This is not a concept applicable only to the law, but one

generally endorsed by proponents of “writing across the curriculum.”

“Writing assignments of this sort are designed to introduce or give
students practice with the language conventions of a discipline as
well as with specific formats typical of a given discipline.” The WAC
Clearinghouse, <wac.colostate.edu/intro/pop2e.cfm> (last visited
May 12, 2008).
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distracts, but one that provides additional and,
ideally, clarifying information.

This article is premised on the existence of a legal
writing class that includes the preparation of
persuasive briefs, typically, dispositive motions
such as motions to dismiss or for summary
judgment.” When these are a part of the writing
program, numerous opportunities are presented
to teach students the practical procedure they will
encounter in their professional lives. This practical
procedural training may include introduction to
legal documents, legal vocabulary, local rules,

and beyond.

Litigation Documents

A civil procedure class typically teaches motion
practice in general terms, focusing on the important
concepts underlying particular motions. A class
segment on summary judgment, for instance, will
focus on a topic such as how to determine whether
an issue of fact is “material” There remain, however,
many practical issues of motion practice that go
unaddressed. It is a rare class that will explain to
students that a California motion for summary
judgment will be supported by a notice, a memo-
randum of points and authorities, and a “separate
statement of undisputed material facts.” It is a
rarer one still that will provide examples of these
various documents.

The legal writing class provides those opportunities.
It can show a student the types of documents
lawyers produce, and explain their contents. From
caption, to table of authorities, to the manner in

2 This is increasingly common. The 2007 survey conducted by
the Association of Legal Writing Directors and the Legal Writing
Institute indicates that 110 of 181 schools providing responses use
pretrial motions as teaching assignments. The survey is available at
<www.lwionline.org/survey/surveyresults2007.pdf>.

3 See California Rule of Court 3.1350(c).
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which deposition testimony must be introduced,’
the legal writing class exposes students to the
micro-procedure of litigation documents. Students
need to know not only whether a fact is material,
but how that fact is physically presented to a court
in the first place.

An important part of the practical procedure class
component is familiarizing students with local
rules. Elsewhere, they learn the broad language of
the Federal Rules of Civil Procedure, but students
must also discover the detailed requirements of
particular courts. Here, students learn not only
what documents must support a motion, but the
detailed contents of a memorandum, and things
as simple as page limits. The goal, of course, is not
to ingrain whether a court requires 26 or 28 lines
in a filed document,’ but to know that such
requirements exist, and that they must be
considered when producing any court document.

The Language of Litigation

Within the realm of practical procedure, I also
include developing the vocabulary and standard
usage of in-court lawyering. In the course of
teaching students to write briefs, they must learn
not only techniques of persuasion, but the language
used in the process of persuasion. Lawyers and
judges, of course, have their own usages, which
include not only terms of art, but standard
phrasings that a knowledgeable member of the
legal community will have internalized.® The legal
writing class is the gateway to entry into that shared
discourse.”

Student fluency in legal usage is important to
later reception in the legal community. Personal

4 See California Rule of Court 3.1116.

5 See, e.g., United States District Court for the Northern District
of California, Local Rule 3-4(c)(2) (requiring no more than 28 lines
of text per page).

6 For further treatment of this issue, see Andrea McArdle,
Teaching Writing in Clinical, Lawyering, and Legal Writing Courses:
Negotiating Professional and Personal Voice, 12 Clinical L. Rev. 501
(2006).

7 Susan L. DeJarnatt, Law Talk: Speaking, Writing, and Entering
the Discourse of Law, 40 Dug. L. Rev. 489, 508-09 (2002).
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credibility depends, in part, on a lawyer’s ability to
“speak the language.” But the ability to participate in
the discourse community takes time and experience.
Familiarity with these usages may arise after years of
participation in the legal world, but that world will
be more receptive if students are given a head start.

By way of example, in California and some other
jurisdictions, what would be a Rule 12(b) motion in

. 8
federal court is called a “demurrer.”

My students,
the majority of whom end up in California practice,
need to learn the simple terminology of the
demurrer. Initially, I provide instruction on its
language. I tell them a demurrer is referred to as
such—not a “motion for demurrer,” just a demurrer.
I tell them they will “demur” to the complaint, not
“move for a demurrer.” I explain to them that
demurrers and objections are “sustained,” unlike

motions, which are “granted.”

Similarly, students need to know who uses the
various terms they become familiar with through
their readings. A student recently wrote, “we find
the Plaintiff’s complaint to be without merit.”

He was writing a brief for defendant. This provided
an opportunity to deepen his understanding of
situational or positional usage—only triers-of-fact
“find” things in the law. Litigants hope for particular
findings.

This sort of usage information is necessary at even
the simple level of document title. My students are
assigned to write a “memorandum of points and
authorities in support of” a demurrer or motion.’
Nonetheless, I persistently receive multiple
submissions by students of their “Motion of Points
of Authority for Demurrer.” Initially, I found this
frustrating, but after realizing that one time is not
enough for almost any concept, I began to embrace
the opportunity it provided to further explain
standard legal usage.

Usage norms that every lawyer takes for granted
can be new and strange to an unfamiliar student.

8 Cal. Civ. Proc. Code § 430.10.

9 See, e.g., United States District Court for the Northern District
of California, Local Rule 7-4(a).
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A colleague tells of a student describing a party as
having been “depositionized.” Practical procedure
training includes even material so seemingly minor
as explaining to young lawyers that “deponents” are
“deposed.” '’

Matters of Evidence

Students regularly have trouble understanding the
relationship between allegations and evidence.
Many of the problems I use involve pre-answer
motions, contending that a plaintiff has failed to
state a claim. Invariably, students use language
about evidentiary standards. They mention the
preponderance of the evidence standard. They
assert that plaintiff has “no evidence,” or decry an
“absence of evidence.” They contend that a litigant
“can’t prove” an element, before proof is an issue
atall.

This provides yet another opportunity to engage
an important procedural issue in a practical way.
In discussing the difference between allegations
and evidence, my students learn important
concepts underlying motion practice

The Right Law in the Right Place

In motion papers, both substantive and procedural
law are raised and argued. Typically, students know
about Erie''and its progeny by the time I am
addressing motions, but they have, of course, never
come face-to-face with its principles in practice.
They may have heard about the issues that arise in a
motion, and have some general understanding of
how the issues are treated, but they have not had to
dig in and get their hands dirty presenting the law
to a court.

Every motion my students write contains a

section addressing the legal standard to be applied

10 This article describes the procedural language likely to be
encountered in the context of writing a persuasive trial court brief,
but there are of course numerous other procedural terms that
students need to learn even earlier in their studies, simply to be
able to understand the cases they read—terms like plaintiff,
defendant, complaint, summons, affirm, reverse, and the list
goes on.

11 Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938).

to the motion. This section tells the court what
information it must consider in ruling on the
motion. It describes how the court should look at
that material. This changes, of course, based on
the type of motion. Is it a motion to dismiss for
failure to state a claim?'? For lack of personal
jurisdiction?"’ Is it for judgment on the
pleadings?'* Each requires the court to take

a particular approach.

This realm, of course, is one purely of the
jurisdiction in which the motion is filed. It is
astonishing, however, what may be found in the
“legal standard” section of a student brief. Where a
student should be referring to Rule 56 or Anderson
v. Liberty Lobby," she may recite the summary
judgment standard in a faraway state court. This

is a good opportunity to make concrete the class’s
understanding of Erie, to say “I know that the
substance/procedure distinction is a difficult one
to make, but here’s a place where it is clear.”
Students may cheer this one patch of clarity in
their otherwise confusing first year.

Erie aside, issues of jurisdiction arise regularly in
the legal writing classroom—when are we using
persuasive and binding precedent, and why? The
same student who cites state law in describing the
federal summary judgment standard may also
provide language from a different federal circuit,
from 1955. This provides the opportunity to discuss
why one might or might not make such a choice.

Choice of law issues, too, may arise in student
work. I recently assigned a motion for summary
judgment filed in federal court, against a complaint
for defamation arising under California law. I
received a draft memorandum providing the
elements of defamation, with citation to a recent
California case—so far so good—that quoted two
Florida cases. The elements of defamation, of
course, are familiar and well-developed and

12 Fed. R. Civ. P. 12(b)(6).
13 Fed. R. Civ. P. 12(b)(2).
14 Fed. R. Civ. P. 12(c).

15 Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986).
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available in most, if not all, jurisdictions.
Accordingly, I suspected what turned out to be
true—she had cited a California court that was
deciding a matter under Florida law. This provided
an opportunity to discuss not only federal-state
issues, but also the question of why we might
choose one state’s law over that of another.

Creating Assignments to Engage

Procedural Issues

From practical applications of Erie, to the use of
proper terminology, to the specifics of local court
rules, procedure permeates the task of writing to
courts. Legal writing teachers should not shy away
from engaging these issues, but treat them as a
natural and necessary part of a new lawyer’s
professional development. Problems should be
developed that can exploit this educational need.

It is perhaps impossible to teach law students to
write persuasive memoranda without including
some automatic amount of procedural education.
A motion assignment necessarily results in student
familiarity with what a motion is, and will lead to
some amount of terminological familiarity.'® There
are ways, however, to further the goal of increased
familiarity with practical procedure. These are
obviously non-exhaustive, but provide some ideas.

First, the use of a variety of motion assignments
will necessarily result in more exposure to more
concepts and terms. Instead of two 12(b)(6)
motions, a teacher might assign one, along with

a subsequent Rule 56 motion. This will introduce
students to different types of documents: a Rule 12
motion might include only a complaint that the
memorandum responds to, while a Rule 56 set of
materials may have to engage declarations and
exhibits.

Second, assigning separate state and federal
motions will result in student exposure to
distinctions in national and local terminology and
rules. It is important for students to be aware of the
separate sovereigns, with separate sources of

16 For example, the student might become familiar with basic
usage such as a motion is “granted,” rather than, say, “approved.”
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substantive and procedural law. A variation on this
theme is to assign problems in which state law is the
basis for a cause of action for a diversity action in
federal court, or in which federal law is alleged in a
state court.

Additionally, assignments may require the resolution
of some practical procedural question. Can a
particular attachment to a complaint be considered
by the court? Was a local rule violated, and what are
the consequences?

Lecture Strategies

Aside from the obvious answer of creating a list of
practical procedure issues to address, students can
tell a legal writing professor what they need to learn
through the drafts they produce. As students struggle
to enter into their new milieu, they inevitably (and
yes, sometimes comically) make errors. They make
legal errors. They make language errors. These errors
may point out shortcomings in our teaching—*“she
should have known that, did I forget to mention it?”
But they may also simply demonstrate how much
there is to learn. This can be useful because it lets the
teacher know what it is in the world of procedure
and procedural discourse that requires further
explanation. After I comment on a set of drafts, I
always devote a portion of a subsequent lecture to
issues of practical procedure that have arisen in
student papers.

It can also be useful to simply go through cases the
students are discovering in the course of their
research and to isolate practical elements useful for
them to learn. What sorts of documents are the
courts considering? What sort of terminology are
they using?

The legal writing class provides many opportunities
to introduce students to the breadth of micro-
procedural matters that arise in practice every day. A
certain amount of procedural material inevitably
arises, but we may provide even more than these
inevitable basics and exploit the opportunity to teach
students more about the things they must know to
be able to be effective, conversant lawyers early on in

their careers.

© 2008 Stephen E. Smith
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The Art of the Writing Conference:
Letting Students Set the Agenda Without Ceding Control
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Introduction

In an ideal world, writing would be taught
exclusively in the context of a one-on-one
relationship. This is true of all writing—both
academic and professional—given the nature of the
writing process itself. Writing is, at bottom, a highly
individualized enterprise requiring hands-on
practice and implicating a range of personal styles,
preferences, and, often, idiosyncrasies on the part
of both writers and audiences. When we are asked
to give presentations to large groups on “good
writing,” our reaction is often that the task and the
goal are fundamentally incompatible. While some
features of good writing can be conveyed in lecture
format, the reality is that most learning is the result
of a more extended give-and-take process: the
student-writer executes an assignment, and the
teacher-reader reviews the work product and
provides extensive commentary on what worked
well and what could be improved going forward.

For this reason, teaching writing is often analogized
to teaching pitching. One can only learn so much
from a coach’s descriptions of the art of pitching,
even if such discussions are accompanied by
demonstrations of pitching techniques or even
examples of good and bad pitching. At the end

of the day, true learning comes when a student
executes the skill being taught—that is, she goes

to the mound and hurls one over the plate.

An integral part of the process of honing such a
skill, of course, comes from the individual feedback

Perspectives: Teaching Legal Research and Writing

she receives on her attempts. For many writing
teachers, this feedback is naturally delivered in
written responses. There is little question, however,
that students also benefit from the chance to talk
about writing one-on-one. Such verbal feedback

is valuable not just in the process of executing a
particular assignment. Moreover, the value comes
not just from talking about writing generally. For
most students, what they need—and appreciate—
are conversations about their writing."

That said, teaching or supervising the writing
process through one-on-one conferences can

be extremely time-consuming. No legal writing
program can be based exclusively on a series of one-
on-one meetings; according to a 2007 survey, legal
writing professors are assigned an average number
of 40 students per semester,” making it practically
impossible to administer a program in a one-on-
one capacity. Short of employing an exclusively
one-on-one tutorial model, however, there is
considerable room for incorporating individual
meetings with students during the course of the
semester. The question necessarily becomes how
best to structure these meetings in order to
maximize efficiency and utility.

While conferences typically are most effective
when students set the agenda,’ a professor need

1 Muriel Harris, Teaching One-to-One: The Writing Conference
3 (1986).

22007 Survey Results, Association of Legal Writing
Directors/Legal Writing Institute, available at <www.alwd.org> or
<www.alwd.org/surveys/survey_results/2007_Survey_Results.pdf>
(2007) [hereinafter 2007 ALWD Survey] 62 (last visited Dec. 27,
2007). In 2007, legal writing faculty in the required legal writing
program taught an average of 44.36 students in the fall and 42.71
students in the spring. Id.

3 Erika Lindemann, A Rhetoric for Writing Teachers 249
(4th ed. 2001).
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not cede control of the conference and become
solely a passive participant. To the contrary,
effective, efficient student conferencing is an art
that requires forethought and active planning on
the part of the professor. Toward that end, this
article attempts to establish a “philosophy of
conferencing.” It explores the theoretical basis for
implementing a student-driven writing conference
as part of a legal writing curriculum, and then
discusses ways in which law professors can adhere
to these principles while also engaging in their own
agenda setting. Finally, it provides suggestions on
how this concept can be executed in three law
school settings: first-year legal research and writing
courses, upper-level legal research and writing
courses, and upper-level seminar courses in which
a research paper is written.*

Why Conference?

Conferencing with students one-on-one is a
common pedagogical technique employed in the
course of supervising many law school writing
assignments. Conferences often are a required
part of a first-year legal research and writing
curriculum,’ sometimes mandated for each major
writing assignment and sometimes required to
occur at a strategic point in the course of a longer
assignment. They also may be employed in upper-
level legal research and writing and seminar
courses, or in the process of journal note writing.
And, almost by definition, independent legal
writing projects are supervised in a one-on-one
setting. Thus, on a practical level, one-on-one
professor-student conferences have long been
recognized as an important resource for the

4 This also encompasses students working on independent
research papers with faculty supervision but separate from a
classroom-based course.

5 For example, according to the 2007 ALWD Survey, 163 legal
research and writing programs use student conferences as a
method for providing feedback on writing assignments. 2007
Survey Results, supra note 2, at 14. See also Eric B. Easton et al.,
Sourcebook on Legal Writing Programs 60 (2006).
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execution of a variety of law school writing

assignments.®

As a theoretical matter, student conferencing also
accomplishes several important pedagogical goals.
Talking about the writing process and talking
through individual assignments or specific writing
problems stimulates independent learning. For
example, by forcing students to ask specific
questions—rather than simply “preview” a paper—
conferences can serve as a vehicle for helping
students identify their own answers.” As previously
stated, student conferencing also provides an
individualized learning experience. From the
students’ perspective, this kind of individual
attention assuages some of the anonymity
concomitant with hundred-person lectures that
often comprise the bulk of a first-year student’s law
school experience. From the teachers’ perspective,
individual meetings enable them to address—and
even to embrace—differences in skill levels in a way
that a large class setting typically does not.® At a
more personal level, the one-on-one meeting offers
an opportunity to get to know students as people
and also as writers.

In the same vein, one-on-one conferences can be
used to teach specific strategies to specific students,
making it more likely that teachers will “tie
instruction to the particular paper and focus on what
to do next, suggesting strategies for the writer to use
rather than merely identifying problems.”” Similarly,

6 See J. Christopher Rideout & Jill Ramsfield, Legal Writing:
A Revised View, 69 Wash. L. Rev. 35,79 (1994) (“Teaching writing
has always worked best one-to-one. In that context, student and
teacher can discover the means for working on the paper together;
the student can actually write; and the teacher can be a direct,
personal resource for the student.”). Conferences are also an
important part of undergraduate composition programs. See
generally Harris, supra note 1. For a more detailed discussion of
the theoretical pedagogy of the law school conference, see Robin S.
Wellford-Slocum, The Law School Student-Faculty Conference:
Towards a Transformative Learning Experience, 45 S. Tex. L. Rev.
255 (2004).

7 Harris, supra note 1, at 10-11.
8 See Harris, supra note 1, at 14-15.

9 Harris, supra note 1, at 15.
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teachers can (and should) use conference teaching
at strategically placed times throughout the writing
process depending on and determined by the
teacher’s goals and the students’ needs. As Erika
Lindemann notes, “student-teacher conferences
can occur at any time during composing and

offer teachers an excellent way to provide feedback
when it is most useful, during planning, drafting or

prewriting.”"’

Perhaps most importantly, given that one-on-one
meetings necessarily depend on live interaction
between writers and readers, conferencing can help
emphasize that writing is a form of communicating.
A popular adage is that clear writing comes from
clear thinking. For many first-year law students
navigating their way through the complexities of
legal rules and (sometimes arcane) legal doctrine,
clear thinking is often the by-product of
verbalization and discussion. Stated otherwise, the
dialogue between student and professor itself is a
vitally important part of the writing process. For
example, professor and student may need to have

a conversation to flesh out a student’s topic, or a
student may need to explain the intent behind her
written choices in order for a professor to provide
helpful advice for improvement."' “{O]ne-on-one
dialogue between a student and a professor ...
provides a unique opportunity for focused attention
to the student’s legal reasoning and analysis and for
significant breakthroughs in the student’s ability to

»12

think like a lawyer.

On a more practical level, conferences actually can
be more efficient than providing comments solely
through written feedback. Stated simply, more
comments can be provided during an in-person
conference than in equal time spent writing."?

10 Lindemann, supra note 3, at 249.

11 See Thomas A. Carnicelli, The Writing Conference: A One-to-
One Conversation, in Eight Approaches to Teaching Composition
101, 107 (Timothy R. Donovan & Ben W. McClelland eds., 1980).

12 Wellford-Slocum, supra note 6, at 257.

13 Carnicelli, supra note 11, at 106 (“The tongue is faster, if not
mightier, than the pen.”); see also Harris, supra note 1, at 18 (noting
the time-saving value of student conferences).
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Moreover, there is a degree to which teacher and
student can “cut to the chase” in a face-to-face
conversation in a way that is unparalleled in
written feedback.

Finally, and to the benefit of all participants,
teacher-student conferences can be used after the
fact to shape classroom dynamics. This use of
student conferencing is often underestimated,
especially if the conference is viewed as facilitating
only the short-term goal of “getting the student
through the assignment.” If, instead, professors take
notes during (or shortly following) individual
conferences with an eye toward gathering global
comments, that feedback later can be shared with
the class as a whole and may assist students who did
not present certain issues but nevertheless would
benefit from their discussion in the long term.

For example, if some students display difficulty in
selecting information that is more appropriate for a
case citation parenthetical than for text, while other
students have not yet grasped the notion that
parentheticals can serve an important function in
the presentation of information, the feedback that
a teacher gets from the students who have engaged
in the endeavor can be translated into a lesson on
how best to accomplish the task. In short, writing
teachers can employ the same types of “issue-
spotting” techniques that we teach our students.

Professors also can take cues from the students in
these meetings to gather information about the
students’ learning styles, and about what has
worked and has not worked in the classroom.
With this information, professors can bring
teaching techniques to the classroom that
accommodate different learning styles. Finally,
but not insignificantly, professors can use these
one-on-one meetings as an opportunity to get to
know their students on a personal level. In both
first-year and upper-level seminar courses, external
issues can have an effect on the classroom and
course participation of the students, and the
students’ learning process can benefit when their
professors have information about these issues.
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Agenda Setting

Student conferences take a variety of forms;
deciding among the models is largely a function of
individual preference and, of course, resources.
Conferences may be professor-mandated for all
students; professor-requested (with requests
targeted to specific students); or student-requested.
They may be timed to occur in connection with a
specific assignment, either while it is in progress or
after a writing project has been produced and
graded, or they may occur at one or more specific
times during the composition process for a longer
assignment, anywhere from the initial planning
stage to the time between a “final” product and

mandatory rewrite.

No matter the origin and timing of the conference,
however, one of the most important features of a
successful conference comes in setting the agenda,
or identifying “one or two major concerns that will
be the focus of the conference.”'* Writing professors
largely agree that meetings are most productive and
valuable to students when students set the agenda
for the conference. Muriel Harris, for example, has
noted that “[t]o make writers self-sufficient, able to
function on their own, we have to shift the burden
to them, not an easy task for students conditioned
to wait for a higher authority to pass judgment on

»15

what they should do.

A solely professor-driven conference agenda likely
will be unsuccessful for several reasons. First, it
generally results in less investment of the student-
writer.'® The professor may provide too much
feedback for the student to handle intellectually at

14 See Thomas Newkirk, The First Five Minutes: Setting the
Agenda in a Writing Conference, in Writing and Response: Theory,
Practice, and Research (1989), reprinted in The Allyn and Bacon
Guide to Writing Center Theory and Practice 41, at 302, 303
(2001). Newkirk notes that without an agenda, “a conference
can run on aimlessly and leave both participants with the
justifiable feeling that they have wasted time.” Id.

15 Harris, supra note 1, at 28.

16 For example, a teacher’s rigid agenda may not be responsive
to student concerns, resulting in both a lack of engagement by the
student and an unproductive meeting. Newkirk, supra note 14,
at 309.
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the time of the conference. Though it is difficult to
envision a world in which professors provide too
much feedback, the reality is that a solely professor-
driven conference can be overwhelming. On the flip
side, the focus of the conference may be too specific,
with the student getting only a narrow idea of what
needs to be fixed. The risk here is that students will
come to think of feedback more as line edits than as
the constructive dialogue that a conference is ideally
intended to be. The reality is that many students are
seeking black-and-white answers; the retort we often
hear is “just tell me what you want me to write.”

The goal, of course, is not to tell them what you
want them to write but, instead, to foster higher-level
and transferable thought about writing choices—
why a writer makes them and what effect they
might have on a reader. In short, a professor-driven
conference risks placing too much attention on the
written product, at the expense of a more general
exploration of ideas."”

Thus, at the very least, students generally should be
expected to participate significantly in the agenda
setting for a one-on-one meeting."® That said,
turning over the task of agenda setting is not the
same as ceding control of the conference. The
student’s ability to set the agenda is necessarily
shaped by her experience and comfort level as a
legal writer; this, in turn, determines how heavy

an influence the student needs from the teacher’s
guiding hand. As one moves along the spectrum
from novice law student to experienced legal writer,
there are various techniques that professors can
employ to engage the student in a way that leads

to a productive, yet largely student-driven, writing
conference.

Still, different populations of students will require
different considerations. Our experience has been
that first-semester law students, unsurprisingly,
generally will require more direction in agenda

17 See, e.g., Donald M. Murray, The Listening Eye: Reflections
on the Writing Conference, 41 C. English 13, 16 (1979) (“I'm really
teaching my students to react to their own work in such a way that
they write increasingly effective drafts.”).

18 See Newkirk, supra note 14, at 312-13.
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setting. They simply may not have enough
information yet about legal writing discourse to
formulate useful questions—or even to know that
they have questions in the first instance. In years
where we have asked our students simply to “come
to the conference with an agenda,” we have received
everything from long lists of questions to claims
of having no questions at all. And even where
conferences are timed to occur after written
feedback is provided, we still have met with
students whose primary goal is to decipher
handwriting and students who merely say they
have read our comments and understand
everything we said.

For these kinds of conferences, professors

can dictate a more detailed agenda by asking
predetermined questions about the assignments.
To facilitate useful answers, conferencing

questions should be broad enough to encourage
participation but narrow enough to anticipate a
wide range of answers. Toward that end, we have
found it useful to issue, in advance of a conference,
a “questionnaire” that serves a dual purpose: self-
reflection and conference preparation. Over the
course of a year, these questionnaires can make
more specific and higher-level inquiries as students
become acclimated with the paradigms of practical
legal writing. For example, in our earliest
conferences, we ask the students to consider several
writer-based questions involving the writing
process, areas of focus, and comfort level with the
material. More often than not, the students identify
the strengths and weaknesses in their papers
without being specifically asked to do so; when
specifically asked, most novice legal writers will say
that they have no strengths because they lack the
confidence and feedback to know what they are
doing right. The answers to these questions are

the starting point for our early conferences, which
enable us to learn more about the student as a
writer and to have a discussion that is not limited
to the work product that has emerged.

Our mid-year conferences move from solely
writer-based questions to both reader- and
writer-focused questions. At this juncture, we are
concerned not only with the student’s experience
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with the writing project, but also with the product
itself. Thus, though we continue to ask questions
about the student’s experience, we also begin to
discuss what the student-writer feels are the
strongest and weakest parts of the paper from a
reader’s perspective. At this point, students often
are more comfortable with both legal writing and
conferencing, and they consequently bring a more
ambitious agenda to the conference than our
guided questions propose. However, asking the
questions still enables students to analyze their
own papers as critics, and to provide substance to
conferences that otherwise might be left thin on

substantive material.

Finally, by the end of the year, our conferences
move largely to reader-based discussions. These
discussions transcend the writer-as-individual and,
instead, focus on how choices influence readers.
Because we teach responsive writing in the spring
semester (and pair students with opposing counsel
for their assignments), we ask students questions
not only about their own writing, but about the
work produced by their opponents. We have found
that this process enables students to engage with
substantive arguments at an advanced level, and to
learn positively from looking at examples of others’
writing. We attempt to keep the discussion positive,
so we tend to favor questions directed toward how
the student-writer would respond to an argument
rather than how she could make that argument
better. Thus, by the end of the first year, students
have moved from writer-based discussions where
the product is the focus to reader-based discussions
where the effect is paramount. As a result, we have
found a stronger tendency on the part of our
students to evaluate critically their own work, as
well as that of their colleagues, in a depersonalized
and structured way that is probably not possible at
the outset of the year.

Even with upper-level students who have been
through the first-year writing experience and are
working on independent writing projects, seminar
papers, or journal notes, agenda setting should not
fall by the wayside, though it may serve different
purposes. For writing projects not anchored by
classroom time, or which are the companion to but
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not the focus of a classroom seminar, agenda setting
can provide necessary structure to the writing
experience. That is true even if the only practical
result is establishment of and adherence to a
workable production schedule, though we certainly
should strive for more than that. At a minimum,
however, agenda setting enables a professor to
present her availability to her students, and to have
the student generate a schedule of interim and final
deadlines with which she promises to comply.

Substantively, one-on-one meetings at this level
should be timed to occur along a natural arc
beginning with topic selection and ending with the
final draft. In early conferences, when students have
a topic but must engage in a narrowing process,

the agenda necessarily will be more abstract and
process-oriented. Again, professors can use

guided questioning at this stage to help a student
determine what she wants to say and how best to
support her thesis with substantial research. Mid-
process meetings will be largely student-driven
because they are often student-requested; professors
can manage these meetings by offering to answer
specific student questions (“Is this a supportable
assertion?”) rather than assenting to often-sought-
after generalized feedback (“Am I on the right
track?”). Later meetings likely should center on the
product itself (outline or draft), which often are
precipitated by a student having some written work
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already in hand. As a pedagogical matter, professors
should be unambiguous as to their availability and
willingness to review outlines, drafts, and other
interim products; one should be prepared, however,
to provide at least one substantive review of a paper
before the final draft is submitted. A conference on
this draft can be shaped by the margin or end
comments provided on the paper; at this level,
students should be expected to internalize those
comments and to formulate a conference agenda
where they not only attempt to answer specific
questions, but seek additional advice regarding
organization or substance of the draft.

Conclusion

One-on-one student conferences can and do serve
important pedagogical and practical functions as
part of a law student’s legal writing experience.
Even when there is time for such individualized
instruction, it is all too easy to squander the
opportunity that these face-to-face meetings create.
In addition to being pedagogically—if not
psychologically—sound, they also can provide
meaningful points of contact between writing
teachers and their students, which can not only
enhance individualized learning, but can facilitate
learning both in the writing classroom and beyond.
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Teachable Moments ...

Library Lifesavers:

Bite-Sized Research Instruction

Teachable Moments ... is a regular feature of
Perspectives designed to give teachers an opportunity
to describe techniques or strategies for presenting a
particular research or writing topic to their students.
Readers are invited to submit their own “teachable
moments” to the editors of the column: Elizabeth
Edinger, The Catholic University of America,
e-mail: edinger@law.edu, or Craig A. Smith,
Vanderbilt University Law School, e-mail:
craig.smith@law.vanderbilt.edu.

By Ann Hemmens

Ann Hemmens is Assistant Librarian for Reference
Services at the Marian Gould Gallagher Law Library,
University of Washington School of Law, in Seattle.

During the 2006—07 academic year, the reference
librarians at the University of Washington’s Marian
Gould Gallagher Law Library decided to try a new
form of instruction: brief research sessions during
the lunch hour every Tuesday. These bite-sized
instructional sessions were called “Library
Lifesavers.” While the target audience was law
students, all members of the law school community
were invited to attend the sessions. Library
Lifesavers sessions were held in a law school
classroom between 12:45 and 1:15 p.m.; the student
lunch hour runs from 12:20 to 1:30 p.m. Each
session consisted of two 15-minute presentations
on distinct legal topics, for a total presentation time
of 30 minutes per week. The short session length
was designed to appeal to busy students on tight
schedules and to minimize preparation time by
librarians. One of the major goals of the sessions
was outreach—we wanted to give the reference
librarians face time with the students in order to
promote our services and our role in helping them
succeed in their coursework and research.

The selection of topics for Library Lifesavers was
based on many resources including a brief online
survey of the law school community, a review of the
first-year legal research and writing assignments,
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and a review of the topics covered in our annual
Bridge the Legal Research Gap programs, a legal
research refresher program held at the end of each
school year. After developing the initial list of
topics, we brainstormed about how to promote
the sessions. An artistic staff member created a
nautical image of a “library lifesaver” to use on fliers
throughout the year. The sessions were advertised
on a regular basis, through the law school’s weekly
newsletter, e-mail announcements, and fliers. All
five reference librarians and one law librarianship
student taught sessions.

During the fall quarter, participation was light: five
or six students attended each session. During the
winter quarter, when one of the first-year legal
research and writing faculty members gave

extra credit to students who attended sessions,
attendance rates soared to 25 students per session.
This type of faculty endorsement is worth
encouraging. In the spring quarter, attendance
dropped to five or fewer attendees per session.
Attendance incentives included offering candy
throughout the year and running a “raffle” in the
spring quarter with the chance of winning either

a copy of Washington Legal Researcher’s Deskbook
3d or a $25 gift certificate to the University
Bookstore.

Over the course of the academic year, there were 28
sessions covering 56 topics. Attendance totaled 545
students and 102 staff members. The law school
staff who attended sessions expressed appreciation
that they were included, and several were regular
attendees. At the end of each quarter and at the end
of the year, we surveyed students to assess the
effectiveness of the sessions. While we received a
limited number of responses, the submissions
indicated that the Library Lifesavers sessions
reinforced the message that the library staff is
accessible and wil