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Addendum Tips
By Colleen Cowles

Creating an addendum to a revocable trust may appear to be simple and straightforward, but issues can be created if not anticipated up front.  Following are a few discoveries made over the years which can make the addendum process much easier.  
· When trustee appointments change, an amended Certificate of Trust should be sent to institutions who received the original certificate.  Otherwise, the institutions' records are inaccurate as to trustee appointments.  Although many institutions will require a certification that their information on file is accurate upon the grantor's disability or death before allowing the named successor trustee to act, failure to notify the institution of the change could result in release of assets to the original appointee rather than to the current one.  (Providing this service to institutions also shows them your thoroughness and puts your name in front of them, thereby increasing referral business.)  

· When changes are made to appointments and dispositive provisions, consider creating two separate addendums (e.g., a first and second addendum).  The first addendum to the trust and certificate would change the appointments and would be shared with third-party institutions.  The second addendum would change dispositive provisions and would be kept confidential.  Another technique is to use separate addendum forms to amend documents—an addendum to the trust, and a separate addendum to the certificate.

· If separate forms are used to amend the trust and the certificate, both amendments should be created, even if the trust addendum amends only dispositive provisions not included in the Certificate.  Otherwise, on the third addendum to the trust which does not change appointments, thereby requiring a change to the certificate, numbers won't conform.  The trust addendum will be the third addendum, but the certificate will be the second addendum.  To avoid confusion, create a second addendum to the certificate even if nothing quoted is changed.  If the mini-certificate is acceptable to institutions with whom you deal, simply prepare an updated mini-certificate for sending to institutions, and create the combined addendum to the trust and Certificate of Trust Authority and Power, which is kept confidential with the client's other documents. 

· Maintain consistency in all documents authorizing financial management.  If successor trustee appointments are changed, in most cases, personal representatives named in the pour-over will and agents under the financial power of attorney should also be changed.

· Before revoking documents or destroying documents with “old” appointees, be certain that the document has not been utilized, particularly for real estate matters.  For example, Alice named her son, Jim, as agent under her power of attorney, and Jim used the power of attorney to authorize him to sign a deed conveying real estate on his mother's behalf.  If Alice later decides to change appointments and destroys the original power of attorney, a cloud on title to the real estate will exist if the power of attorney showing Jim's authority to sign has not been recorded and is not available for recording.

· Drafting the original trust using separate articles for trustee appointments and plan of distribution greatly simplifies addendums, particularly when major changes are needed.  For example, if the entire plan of distribution is to be changed, the addendum can include language which simply revokes the original article two and replaces it with an entirely new article two.   If changes are extensive, it is best to replace the entire article so the client does not need to refer from one document to the other extensively in order to determine the current plan of distribution.  Additionally, structuring the trust with separate articles facilitates use of the certificate where article two (including the plan of distribution) is simply omitted from the certificate to maintain confidentiality.  Cowles' Trust Plus® utilizes this technique.  

· When addendums after the first addendum are created, remember to consider the provisions of earlier addendums in determining references on what is being changed.  Also, the end of the addendum should (if appropriate) confirm previous addendums as well as the original trust.

· When quoting trust provisions regarding trust authority to make changes, always check to be certain language quoted matches language of the specific trust being amended.  It is easy for an assistant to carry language from a previous addendum, not realizing that the language of each trust may vary somewhat.  

 
LEGISLATIVE UPDATE

U.S. Supreme Court to Decide Whether Trustee Can Deduct Full Amount of Investment Advice Fees
The U.S. Supreme Court has agreed to decide whether fees paid by a trustee for investment advice are subject to the 2% AGI floor under I.R.C. § 67(a) or whether an exception to the Internal Revenue Code allows the trustee to deduct the total amount of fees paid for the advice in determining adjusted gross income under I.R.C. § 67(e). 

In William L. Rudkin Testamentary Trust v. C.I.R., 467 F.3d 149, 2006-2 U.S. Tax Cas. (CCH) P 50569, 98 A.F.T.R.2d 2006-7368 (2d Cir. 2006), cert. granted, 2007 WL 892736 (U.S. 2007), Knight appealed the decision of the United States Tax Court, which found that fees paid to an investment advisor on behalf of the trust were deductible as miscellaneous itemized deductions only to the extent that they exceeded 2% of the trust’s adjusted gross income under I.R.C. § 67(a). Knight claimed, however, that the fees fell under an exception to this general rule (I.R.C. § 67(e)), which allows costs paid in connection with the administration of a trust that would not have been incurred if the property weren’t held in the trust to be fully deductible. On appeal, the Second Circuit affirmed the decision of the tax court and held that “investment-advice fees are deductible only to the extent that they exceed two percent of the Trust's adjusted gross income.” 467 F.3d at 160.
After the decision, a brief was filed by the American Bankers Association and the New York Bankers Association in support of the trustee, urging the U.S. Supreme Court to hear the case and resolve a conflict that has existed among the circuit courts dating back to 1992 when the tax court held that a trust's investment advice costs were subject to the 2% floor in O'Neill v. C.I.R., 98 T.C. 227, Tax Ct. Rep. (CCH) 48038, Tax Ct. Rep. Dec. (RIA) 98.17, 1992 WL 37354 (1992), which was subsequently reversed by the Sixth Circuit. In its reversal, the Sixth Circuit held that investment counseling fees paid by the trust to aid the trustees in discharging their fiduciary duty to the trust beneficiaries were not subject to the 2% floor under the I.R.C. § 67(e)(1) exception. O'Neill v. C.I.R., 994 F.2d 302, 93-1 U.S. Tax Cas. (CCH) P 50332, 71 A.F.T.R.2d 93-2052 (6th Cir. 1993). Subsequently, however, the Fourth Circuit and now the Second Circuit have taken the position of the IRS.

The Supreme Court’s decision to hear the case will resolve this issue for fiduciaries and those professionals that deal with this question.

Source: Knight v. C.I.R., 2007 WL 892736 (U.S. 2007).
Internal Revenue Service Issues Two New Revenue Procedures with Sample Charitable Lead Annuity Trusts

The IRS has issued two new revenue procedures pertaining to sample charitable lead annuity trusts (CLATs).  Both procedures contain annotated sample declarations of trust and alternate provisions that meet the requirements for charitable lead trusts providing for annuity payments payable to one or more charitable beneficiaries for the annuity period, followed by the distribution of trust assets to one or more noncharitable remaindermen. Rev. Proc. 2007-45 provides guidance for an inter vivos charitable lead annuity trust while Rev. Proc. 2007-46 addresses the testamentary charitable lead annuity trust.

For an inter vivos CLAT, if the terms created during the donor’s life satisfy the applicable statutory and regulatory requirements, a gift of the charitable lead annuity interest will qualify for the gift tax charitable deduction under I.R.C. § 2522(c)(2)(B) and/or the estate tax charitable deduction under I.R.C. § 2055(e)(2)(B). In certain cases, the gift of the annuity interest may also qualify for the income tax charitable deduction under I.R.C. § 170(a). The value of the remainder interest is a taxable gift by the donor at the time of the donor’s contribution to the trust. 

In the case of a CLAT created upon decedent’s death, if the trust satisfies the applicable statutory and regulatory requirements, the value of the charitable lead annuity interest will be deductible by the decedent’s estate under I.R.C. § 2055(e)(2)(B) and payments of the annuity amount to the charitable lead beneficiary will be deductible from the gross income of the trust to the extent provided by I.R.C. § 642(c)(1).
IRS sample CLATs are available to Cowles forum members in the MemberDocs area of the Members Only web page. Sample trusts may be blocked and copied into Cowles software and edited to your specifications using Cowles Customizer.
Source: Westlaw: Rev. Proc. 2007-45, 2007 WL 1792950, and Rev. Proc. 2007-46, 2007 WL 1792951; Internal Revenue Service, Rev. Proc. 2007-45 and Rev. Proc. 2007-46, 2007-29 I.R.B., published July 16, 2007.

Internal Revenue Service Provides Electronic Newsletter for Small Businesses

The Internal Revenue Service has expanded its information for small businesses by offering an e-newsletter for small businesses. This free electronic newsletter is designed to provide information for small business owners, self-employed individuals and professionals advising these clients.  Included is information on important upcoming tax dates, tips and reminders to assist with tax compliance, what's new for small businesses on the IRS web site, and IRS news releases and special IRS announcements that pertain to small businesses and self-employed customers.

The newsletter will be delivered each Wednesday to subscribers’ email addresses. To subscribe to the e-news for small businesses mailing list, visit the Businesses section of the IRS website at www.irs.gov.

Source: Westlaw: Small Business: IRS Offers Electronic Newsletter for Small Businesses, 122 DTR G-5, 2007; Internal Revenue Service, Subscribe to e-News for Small Businesses. 
Subcommittee on Social Security Hears Testimony on Overuse of Social Security Numbers

The Subcommittee on Social Security of the Committee on Ways and Means held a hearing last month to examine the role of Social Security numbers (SSNs) in identity theft and options to enhance protection of these unique numbers. According to information published by the subcommittee in a press release announcing the hearing, as many as ten million Americans fall victim to identity theft each year, with catastrophic effects not only on the lives of the individuals affected, but on businesses as well. The Federal Trade Commission estimates that businesses lose $50 billion and consumers expend another $5 billion annually to recover from identity theft. 

Witnesses at the hearing included Charles E. Schumer, a Senator from New York, Ed Markey, a Representative from Massachusetts, Joe Barton, a Representative from Texas, Patrick O’Carroll, Inspector General, Social Security Administration, Joel Winston, Director, Division of Privacy and Information Protection, Federal Trade Commission, and Dan Bertoni, Director, Education, Workforce, and Income Security, Government Accountability Office, as well as others. Officials and lawmakers noted that the widespread use of Social Security numbers has made the information readily available to criminals, and stated that legislation is needed to restrict the use of Social Security numbers by businesses and other organizations as a means of ensuring privacy and combating identity theft.

"The time has come to consider legislation limiting the collection and use of Social Security numbers to those purposes mandated by federal law, or otherwise reducing the use of Social Security numbers as convenient identifiers," said Patrick O'Carroll, Social Security Administration inspector general.
Source: Westlaw, Social Security: Panel Warned of Overuse of Social Security Numbers, 120 DTR G-9, 2007; Committee on Ways and Means, Subcommittee on Social Security, Hearing on Protecting the Privacy of the Social Security Number from Identity Theft, Hearing Archives - June 21, 2007.
Treasury Announces Termination of Estate and Gift Tax Treaty with Sweden

The United States has delivered a notice to the government of Sweden terminating the tax treaty between the two countries with respect to estate, inheritance and gift taxes.  The treaty, which will end January 1, 2008, is not longer needed to prevent double taxation because Sweden recently abolished its tax on inheritances and gifts. "Essentially, the treaty was just moot," said a Treasury official. 
Source: Westlaw: Tax Treaties: U.S.-Swedish Estate and Gift Tax Treaty Ends After Sweden Abolishes Estate Tax, 116 DTR I-1, 2007; U.S. Department of the Treasury, United States Terminates Estate and Gift Tax Treaty with Sweden, HP-463, Press Releases – June 15, 2007. 
Applicable Federal Rates for July
REV. RUL. 2007-44
TABLE 1
Applicable Federal Rates (AFR) for July 2007
Period for Compounding

	
	Annual
	Semiannual
	Quarterly
	Monthly

	Short-term

	AFR
	4.97%
	4.91%
	4.88%
	4.86%

	110% AFR
	5.47%
	5.40%
	5.36%
	5.34%

	120% AFR
	5.98%
	5.89%
	5.85%
	5.82%

	130% AFR
	6.48%
	6.38%
	6.33%
	6.30%

	Mid-term

	AFR
	4.95%
	4.89%
	4.86%
	4.84%

	110% AFR
	5.45%
	5.38%
	5.34%
	5.32%

	120% AFR
	5.96%
	5.87%
	5.83%
	5.80%

	130% AFR
	6.46%
	6.36%
	6.31%
	6.28%

	150% AFR
	7.47%
	7.34%
	7.27%
	7.23%

	175% AFR
	8.74%
	8.56%
	8.47%
	8.41%

	Long-term

	AFR
	5.15%
	5.09%
	5.06%
	5.04%

	110% AFR
	5.68%
	5.60%
	5.56%
	5.54%

	120% AFR
	6.20%
	6.11%
	6.06%
	6.03%

	130% AFR
	6.73%
	6.62%
	6.57%
	6.53%


TABLE 2
Adjusted AFR for July 2007
for purposes of IRC section 1288(b)
Period for Compounding

	 
	Annual
	Semiannual
	Quarterly
	Monthly

	Short-term adjusted AFR
	3.66%
	3.63%
	3.61%
	3.60%

	Mid-term adjusted AFR
	3.81%
	3.77%
	3.75%
	3.74%

	Long-term adjusted AFR
	4.32%
	4.27%
	4.25%
	4.23%


TABLE 3
Rates under IRC section 382(f) for July 2007
	Adjusted federal long-term rate for the current month
	4.32%

	Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted federal long-term rates for the current month and the prior two months.)
	4.32%


TABLE 4
Appropriate Percentages under IRC section 42(b)(2) for July 2007

	Appropriate percentage for the 70% present value low-income housing credit
	8.18%

	Appropriate percentage for the 30% present value low-income housing credit
	3.50%


TABLE 5
Rate under IRC section 7520 for July 2007

	Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years, or a remainder or reversionary interest

TABLE 6
Blended Annual Rate for 2007
	6.0%

	Section 7872(e)(2) blended annual rate for 2007
	4.92%


Source: Westlaw: Rev. Rul. 2007-44, 2007 WL 1723398; Internal Revenue Service: Rev. Rul. 2007-44, 2007-28 I.R.B., published July 9, 2007.

IRS Requests Public Comments on Final Rule Affecting Estate Planning Practitioners
In continuing efforts under the Paperwork Reduction Act of 1995, the IRS is soliciting comments from the general public concerning existing final regulation, PS-100-88 (TD 8540), Valuation Tables (§§ 1.7520-1 through 1.7520-4, 20.7520-1 through 20.7520-4, and 25.7520-1 through 25.7520-4). I.R.C. § 7520 provides rules for determining the valuation of an annuity, an interest for life or a term of years, or a remainder or reversionary interest. I.R.C. § 7530(a) allows a respondent to make an election to value an interest that qualifies, in whole or in part, for a charitable deduction, by use of a different interest rate component that is more favorable to the respondent. This regulation requires individuals or fiduciaries making the election to file a statement with their estate or gift tax return. There are no changes being made to this regulation at this time.

Comments are requested on (1) whether the collection of information is necessary for the proper performance of the functions of the agency, including whether the information shall have practical utility, (2) the accuracy of the agency's estimate of the burden of the collection of information, (3) ways to enhance the quality, utility, and clarity of the information to be collected, (4) ways to minimize the burden of the collection of information on respondents, including the use of information technology, and (5) estimates of start-up and operating costs, maintenance, and purchase of services to provide information.

Written comments should be sent to Glenn Kirkland, IRS, Room 6516, 1111 Constitution Ave. N.W., Washington, D.C. 20224, and received by August 20th.

Source: Westlaw: 72 FR 33801-02, 2007 WL 1741635; Department of the Treasury, Internal Revenue Service, Proposed Collection: Comment Request for Regulation Project, 72 Federal Register  33801-33802, No.117, Notices – June 19, 2007.
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Developing a marketing plan, budget, and materials can take years of trial and error and an incredible amount of time and money. The best method of shortcutting this process is to use what others have done and then expand or modify it to fit your preferences. The Cowles Marketing Assistant includes materials which may be downloaded with the click of a mouse, but with your custom information (such as office name, phone and fax number, email, web address, etc.) already inserted. Materials may also be further edited and expanded within your word processor to your preferred specifications.  

Our goal is to make it easy for you to quickly review an assortment of potential techniques, to select those most attractive to you, to schedule the month in which they will be implemented, to immediately access materials needed to implement the plan, and then to be able to monitor and adjust the success of the plan. The Cowles Marketing Assistant does just that!


[image: image3]
To prepare and implement your marketing plan—customized for your practice—follow these easy steps:  

1. Go the Cowles Marketing Assistant on Members Only. Review the many proven marketing techniques available on the Task Selector screen and click on the month in which you would like to implement that technique. A marketing plan may be prepared, going out for up to 12 months, with months automatically rolling forward to always offer up to 12 months in the future. 

2. Click on "Save selection and display my custom plan." The system will automatically sort your plan by month, listing each item chronologically. A notes field is available for each item to allow you to insert comments if you desire. You may either display or hide the notes. As techniques are implemented, they may be marked "complete." The plan can display all techniques, or it can show only those not yet completed. 

3. Any technique in your marketing plan which requires a letter, ad, flyer, or other item will display a download icon. Click on the icon to download and print the item, which will include your firm name, address, phone, email, URL, etc., based on your contact information. This information may be edited by clicking on "Click HERE to update your member information" in Members Only. All items are Microsoft Word documents for easy editing if you choose to further customize the marketing materials. 

Call us today at (800) 366-1730, or email us at west.appsupport@thomson.com if you have any questions.
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