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USE OF DISCLAIMERS
By Colleen Cowles

Use of a qualified disclaimer provides great flexibility after a death occurs.  The disclaimer (where the named beneficiary does not accept all or part of the inheritance, causing it to be distributed to the contingent beneficiary), works especially well in cases where the plan would be 'all to spouse' but where federal or state estate tax is a concern.  In this situation, a disclaimer could be used so the surviving spouse could either accept the inheritance or could disclaim all or part of the inheritance.  If a credit shelter trust is the contingent beneficiary, the surviving spouse can determine at the time of the first spouse's death whether the credit shelter trust should be funded and, if so, to what extent.  Making this decision at the time of the first spouse's death allows the surviving spouse to make funding decisions with the knowledge of current tax law, current assets, current lifestyle and anticipated expenses, and anticipated growth during the surviving spouse's lifetime. 

The flexibility of the disclaimer eliminates challenges which may arise if the estate is smaller than anticipated, where the credit shelter trust really is not necessary to save tax, or where it does not need to be fully funded.  Additionally, the disclaimer allows the spouse to opt not to fund the Credit Shelter Trust if funding could be problematic.  When business interests are involved, transferring assets needed for collateral can create major issues.  If a disclaimer is used, the surviving spouse has the option of retaining all assets and using other planning techniques, such as life insurance trusts, to provide liquidity with which to pay taxes, or to make lifetime gifts to eliminate or minimize taxes as funds are available.

A disclaimer may be utilized even if provisions are not included in the estate plan itself.  However, the disclaimant may not direct the distribution of the disclaimed assets.  They must be transferred to the contingent beneficiary based on the estate plan, or the law of intestacy if no documents are in place.  Including the disclaimer provisions in the plan itself is very beneficial so contingent beneficiary designations are coordinated, and so the disclaimer is considered when the estate plan is administered.  

The biggest risk and largest negative with the disclaimer is the I.R.C. § 2518 requirement that benefits not be accepted by the disclaimant.  If the surviving spouse is the primary beneficiary of assets and the spouse receives income from the assets and uses that income to pay personal expenses, the asset from which that income is derived can no longer be disclaimed.  This creates a 'trap for the unwary' if activity takes place before a professional is consulted.  The Cowles' TrusTerminator system includes letters to immediately notify the trustee of these considerations.  

  

 
LEGISLATIVE UPDATE

Internal Revenue Service Issues Revised Form 706

Last month the IRS released a newly revised Form 706, United States Estate (and Generation-Skipping Transfer) Tax Return, and Instructions to Form 706. The new form is to be used for estates of decedents dying after December 31, 2006 and before January 1, 2008, and reflects changes in law as well as indexing changes.

According to the instructions, the following items are new:

· Use of the revision is only for the estates of decedents dying in calendar year 2007.

· The maximum tax rate for the estates of decedents dying in 2007 has decreased to 45%.

· The Small Business and Work Opportunity Tax Act of 2007, P.L.110-28, extends the application of income tax return preparer penalties to all tax return preparers, including estate tax return preparers.
· The decedent’s authority over certain financial accounts in a foreign country must be reported on Part 4 – General Information.

· Various dollar amounts and limitations are indexed for inflation, and the following amounts have increased:

a. The ceiling on special-use valuation is $940,000, and 

b. The amount used in computing the 2% portion of estate tax payable in installments is $1,250,000.

· Beginning with the estates of decedent’s dying and generation-skipping transfers occurring after December 31, 2003, the generation-skipping transfer (GST) exemption is equal to the applicable exclusion amount. ($2,000,000 for 2007).

The new form and instructions are available on the IRS website at www.irs.gov under Forms and Publications.

Source: Internal Revenue Service, Form 706 (United States Estate (and Generation-Skipping Transfer) Tax Return) and Instructions for Form 706, Forms and Publications – published September 28, 2007.
Ninth Circuit Upholds Tax Court Decision that Real Property Transferred to FLP is Part of Estate if Right to Income Retained

On September 14th, the U.S. Court of Appeals for the Ninth Circuit affirmed the Tax Court’s previous decision in Bigelow v. C.I.R. that the full value of property transferred to a partnership formed to facilitate the transfer during the property owner’s  lifetime of property to the property owner's children and grandchildren, as a testamentary substitute, is part of the gross estate for federal income tax purposes if the former owner retains the right to the income from the transferred property.

Franklin T. Bigelow, Jr., executor for the Estate of Virginia A. Bigelow, had petitioned for redetermination of estate tax deficiency resulting from the Internal Revenue Service determination that real property transferred to a family limited partnership by Virginia Bigelow was included in her gross estate. Following a bench trial, the United States Tax Court ruled in the IRS's favor, and the estate appealed. The Court of Appeals affirmed the Tax Court’s decision, holding that:

· The transferor continued to enjoy economic benefit of transferred property under § 2036(a)(1);

· The transferor and her children impliedly agreed that the transferor would retain income from transferred property; and

· The transfer did not fall within the bona fide sale exception to the estate tax statute recapturing for the gross estate the value of transferred property as to which the transferor has retained economic benefits.

Thus, the court conclude that the Tax Court properly found that “the inter vivos transfer of property was not executed for any legitimate, significant non-tax-related business purpose based on objective criteria,” and that the record actually supported findings that the partnership “was formed to facilitate the transfer of the…property to decedent's children and grandchildren primarily as a testamentary substitute, with the advantage of lowering the gross estate by applying the discounts for lack of control and marketability.”

Source: Westlaw: Estate of Bigelow v. C.I.R., 2007 WL 2684526 (9th Cir. 2007).
Internal Revenue Service Launches Improved Online Employer Identification Number Application Process

On September 25th the IRS announced a new online Employer Identification Number (EIN) application, which processes requests and issues identification number in minutes. In IR-007-161, Richard Morgante, Commissioner of the IRS Wage & Investment Division said, "This new and improved online application will reduce the time it takes taxpayers to get an EIN. Essentially they can get one while they wait –– within minutes."

The online application is accessed through the IRS website, where the taxpayer enters the required information in response to questions tailored to the type of entity the taxpayer is establishing. The system also provides "help" screens throughout the application process. The information then passes through automatic validity checks. If accepted, the IRS issues a permanent EIN, which is immediately recognized by IRS systems. If the information does not pass the validity checks, the application is rejected and the taxpayer has an opportunity to correct the information and resubmit the application.

The online EIN application is available on the IRS website at www.irs.gov under Online Tools.
Source: Westlaw: New Online Employer Identification Number Application Processes Requests in Minutes, IR-2007-161, 2007 WL 2773195; Internal Revenue Service, New Online Employer Identification Number Application Processes Requests in Minutes, IR-2007-161, Newsroom – September 25, 2007.

Internal Revenue Service Posts Pension Protection Act Chart by Topic and Code Section

The IRS recently posted to its website a Chart of Pension Protection Act (Pub. L. No. 109-280) provisions and effective dates, which outlines the changes made by the Act by topic, I.R.C. section number, and effective date.

This chart and additional guidance are available in the Retirement Plans Community section

of the IRS website at www.irs.gov. 

Source: Westlaw: Tax Administration: IRS Posts Guides to PPA by Topic, Code, 182 DTR G-10, 2007; Internal Revenue Service, Chart of PPA provisions and effective dates, Retirement Plans Community – posted September 19, 2007.

Administration on Aging Awards $700,000 to Seven States to Assist Seniors in Accessing Legal Services

The Health and Human Services Administration on Aging recently announced that is has awarded Connecticut, Kentucky, Florida, Michigan, Nevada, New Hampshire, and Pennsylvania approximately $100,000 each to expand the “Model Approaches to Statewide Legal Systems” Program, established by the AoA earlier in 2007. The program is designed to assist seniors who are most in need with access to low-cost legal services by effectively coordinating the efforts of senior legal help lines, legal resources, private bar pro bono activities, law school clinics, and self-help sites. 

HHS Assistant Secretary for Aging Josefina G. Carbonell stated in the recent press release, “Well-integrated aging and legal service delivery systems will enhance states' responses to critical threats facing elders who wish to remain independent. These threats include the loss of one's home through predatory lending and consumer scams, and the protection of essential benefits such as assisting with and access to disability benefits, Medicare, Medicaid, Supplemental Security Income and other public programs that promote safety and health. We expect innovative service delivery models to emerge from these collaborative projects that can be replicated in other states that wish to increase legal services to those most in need.” 

Source: Administration on Aging, AoA Awards $700,000 to States to Help Seniors Access Legal Services, Press Room – published September 27, 2007.
Applicable Federal Rates for October

REV. RUL. 2007-63
TABLE 1
Applicable Federal Rates (AFR) for October 2007
Period for Compounding

	 
	Annual
	Semiannual
	Quarterly
	Monthly

	Short-term

	AFR
	4.19%
	4.15%
	4.13%
	4.11%

	110% AFR
	4.62%
	4.57%
	4.54%
	4.53%

	120% AFR
	5.04%
	4.98%
	4.95%
	4.93%

	130% AFR
	5.47%
	5.40%
	5.36%
	5.34%

	Mid-term

	AFR
	4.35%
	4.30%
	4.28%
	4.26%

	110% AFR
	4.79%
	4.73%
	4.70%
	4.68%

	120% AFR
	5.23%
	5.16%
	5.13%
	5.11%

	130% AFR
	5.67%
	5.59%
	5.55%
	5.53%

	150% AFR
	6.55%
	6.45%
	6.40%
	6.36%

	175% AFR
	7.67%
	7.53%
	7.46%
	7.41%

	Long-term

	AFR
	4.88%
	4.82%
	4.79%
	4.77%

	110% AFR
	5.37%
	5.30%
	5.27%
	5.24%

	120% AFR
	5.86%
	5.78%
	5.74%
	5.71%

	130% AFR
	6.37%
	6.27%
	6.22%
	6.19%


TABLE 2
Adjusted AFR for October 2007
for purposes of IRC section 1288(b)
Period for Compounding

	 
	Annual
	Semiannual
	Quarterly
	Monthly

	Short-term adjusted AFR
	3.60%
	3.57%
	3.55%
	3.54%

	Mid-term adjusted AFR
	3.79%
	3.75%
	3.73%
	3.72%

	Long-term adjusted AFR
	4.49%
	4.44%
	4.42%
	4.40%


TABLE 3
Rates under IRC section 382(f) for October 2007

	Adjusted federal long-term rate for the current month
	4.49%

	Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted federal long-term rates for the current month and the prior two months.)
	4.50%


TABLE 4
Appropriate Percentages under IRC section 42(b)(2) for October 2007

	Appropriate percentage for the 70% present value low-income housing credit
	8.07%

	Appropriate percentage for the 30% present value low-income housing credit
	3.46%


TABLE 5
Rate under IRC section 7520 for October 2007

	Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years, or a remainder or reversionary interest
	5.2%


Source: Westlaw: Rev. Rul. 2007-63, 2007 WL 2702829; Internal Revenue Service: Rev. Rul. 2007-63, I.R.B. 2007-41, published October 9, 2007.
IRS Requests Public Comments on Several Rules and Tax Forms Affecting Estate Planning Practitioners
In continuing efforts under the Paperwork Reduction Act of 1995, the IRS is soliciting comments from the general public on the following item of interest to estate planning professionals: 

· Final rules (T.D. 8845, REG-106177-98) on adequate disclosure of gifts.  Section 301.6501(c)-1(f) requires that, in order to commence the running of the gift tax statute of limitations, the donor must file a Form 709 and submit sufficient information about the transaction that will give the Service a complete and accurate description of the transfer, including a description of the transferred property, the identity and relationship of the parties to the transfer and any entities involved, a description of the methods used to value the transferred property, a description of any restrictions on the transferred property, and a statement of any potential controversy or legal issue involved. 

No changes are being made to these rules and forms at this time. However, comments are requested on (1) whether the collection of information is necessary for the proper performance of the functions of the agency, including whether the information shall have practical utility, (2) the accuracy of the agency's estimate of the burden of the collection of information, (3) ways to enhance the quality, utility, and clarity of the information to be collected, (4) ways to minimize the burden of the collection of information on respondents, including the use of information technology, and (5) estimates of start-up and operating costs, maintenance, and purchase of services to provide information.

Comments are due by November 20th and should be sent to R. Joseph Durbala, Revenue Service, room 6129, 1111 Constitution Avenue, N.W., Washington, D.C. 20224.

Source: Westlaw: Proposed Collection; Comment Request for Regulation Project, 72 FR 54106-02, 2007 WL 2733674; Department of the Treasury, Internal Revenue Service, Proposed Collection; Comment Request for Regulation Project, 72 Federal Register 54106-54107, No. 183, Notices – September 21, 2007.
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Version 18.0 of the Cowles software will soon be released and will include many exciting enhancements and new features. However, when the CD arrives in the mail, the question often comes to mind: How will installation affect my customized phrases? A combination of existing features and an exciting new enhancement makes the process of managing your customized phrases even easier for you. 

The Cowles installation program includes special logic to recognize any customizations that you have done, and is designed to bring those customized phrases into your new version of Cowles. Whether you are re-installing existing software or installing a new version, the overrides will not be overwritten. 

If one of the phrases you have customized has been enhanced or changed by Cowles with the new upgrade, you will receive a message the first time you access your upgraded system. You will be prompted to view the file "changed.txt" located in your Cowles folder (the location where your Cowles programs are installed). This file will list all of the phrases that were NOT upgraded due to your phrase overrides.
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If, after viewing the list, you would like to retrieve the upgraded Cowles phrase, simply locate and highlight the phrase in Cowles Customizer and click Remove Override. The new Cowles phrase will be installed onto your system. All customizations to that phrase will be lost.
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With version 18.0, the software offers a new option to view the two different versions of the phrase side by side so you can easily compare your customized phrase with the Cowles system phrase. After selecting the appropriate phrase on the Phrase Selector window, click "View System Version" (which acts as a toggle with "Close System Version"). The screen will be split in half with your customized version on the left side and the Cowles system version on the right side.
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At this point, changes may be made to your customized phrase using the various Customizer features, or you may copy and paste language and/or codes from the system version into the customized version. Alternatively, you may click "Revert to this wording" to remove the customized phrase, replacing it with the system version of the phrase.  

You may also utilize the print option to obtain a hard copy of the phrase. The system will automatically print both the customized version and the system version. 

Look for this new enhancement in version 18.0 of the Cowles software, due to ship soon! Call us today at (800) 366-1730, or email us at west.appsupport@thomson.com if you have any questions.
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