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Recent bank failures and worries about the economy might lead your clients to ask about the safety of their bank deposits. This article shows how to maximize the FDIC protection of your client's bank accounts.
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LEGISLATIVE UPDATE



	IRS Issues Two New Revenue Procedures with Sample Charitable Lead Unitrusts

Last month, the Internal Revenue Service issued two new revenue procedures offering sample charitable lead unitrusts (CLUTs). Both procedures contain annotated sample declarations of trust as well as alternate provisions that meet the requirements for charitable lead trusts providing for unitrust payments payable to one or more charitable beneficiaries for the unitrust period, followed by the distribution of trust assets to one or more noncharitable remaindermen. Rev. Proc. 2008-45 provides guidance for an inter vivos charitable lead unitrust while Rev. Proc. 2008-46 addresses the testamentary charitable lead unitrust. 

For a CLUT created during the donor’s life, if the terms satisfy the applicable statutory and regulatory requirements, a gift of the charitable lead unitrust interest will qualify for the gift tax charitable deduction under I.R.C. § 2522(c)(2)(B) and/or the estate tax charitable deduction under I.R.C. § 2055(e)(2)(B). Under certain circumstances, the gift of the unitrust interest may also qualify for the income tax charitable deduction under I.R.C. § 170(a). The value of the remainder interest is a taxable gift by the donor at the time of the donor’s contribution to the trust. The service noted that there are two types of inter vivos CLUTs: a "nongrantor CLUT" and a "grantor CLUT", each with different income tax consequences. Samples of both are included in Rev. Proc. 2008-45.

In the case of a CLUT created upon decedent’s death, if the terms satisfy the applicable statutory and regulatory requirements, the value of the charitable lead unitrust interest will be deductible by the decedent’s estate under I.R.C. § 2055(e)(2)(B) and payments of the unitrust amount to the charitable lead beneficiary will be deductible from the gross income of the trust to the extent provided by I.R.C. § 642(c)(1).

These sample CLUTs, as well as numerous other sample charitable trusts issued by the IRS, are available to Cowles forum members in the MemberDocs area of the Members Only web page. Sample trusts may be blocked and copied into Cowles software and edited to your specifications using Cowles Customizer.

Source: 
Westlaw: Sample Inter Vivos Nongrantor and Grantor Charitable Lead Unitrusts (CLUTS) Forms, Rev. Proc. 2008-45, 2008-30 I.R.B. 224, 2008 WL 2870698, Sample Testamentary Charitable Lead Unitrust (CLUT) Form, Rev. Proc. 2008-46, 2008-30 I.R.B. 238, 2008 WL 2870699; Internal Revenue Service: Rev. Proc. 2008-45 and Rev. Proc. 2008-46, 2008-30 I.R.B. 224 - 238, published July 28, 2008.


	IRS Says Assets in Restricted Management Account to be Valued without Reduction for Restrictions Imposed by RMA Agreement
The Internal Revenue Service recently addressed whether the value of an interest in a restricted management account (RMA) will be reduced or discounted for federal gift and estate tax purposes as a result of the restrictions imposed by the RMA agreement. According to Revenue Ruling 2008-35, published July 21, the fair market value of the assets in the RMA account are not affected and the restrictions imposed by the agreement do not reduce the value of the assets for transfer tax purposes.

In the facts outlined, the Depositor (“A”) deposited marketable securities and cash into an account described as a “restricted management account” with the Bank (“Bank M”), and entered into an agreement with the Bank granting the institution complete discretionary management over the investment of the RMA assets.  All income earned within the account had to be reinvested and no distributions of income or principal could be made during the five year term of the agreement, except as provided in the agreement. In return, the Bank charged a reduced management fee, since the fee was guaranteed over the fixed term of the RMA. At the end of the term, the assets in the account were to be paid to either the Depositor, or if the Depositor predeceased the expiration of the agreement, to the Depositor’s legal representative.  The agreement permitted the Depositor, however, to transfer all or a portion of the RMA to a descendant, spouse, or parent or the estate or a trust for the benefit of any of these transferees. Upon assignment, the bank would create a new RMA for the transferee, who became the Depositor of the new account and  was bound by the terms of the RMA agreement.

In the second year of the agreement, the Depositor assigned one-sixth of the RMA account valued at $10x to a child (“B”), and in the fourth year of the agreement, the Depositor died. At the time of death, the fair market value of the assets held in the Depositor’s account was $55x.

In the ruling the service determined that “The fair market value of all property transferred during life or owned at death by A, including marketable securities and cash, is the amount subject to transfer tax, even if that property is held in an account with a broker, deposited with a bank, or in the possession of another person. The interposition of the RMA agreement to manage A's assets, reduces neither the fair market value of the transferred property for gift tax purposes nor the fair market value of the property included in A's gross estate for estate tax purposes. A at all times retains a property interest under applicable law in the assets in the RMA, and Bank M has no such interest in any of the assets. Notwithstanding the restrictions on A's ability to withdraw assets from the RMA and on A's ability to terminate or transfer an interest in the RMA (in this case, to anyone other than the natural objects of A's bounty), A remains the sole and outright owner of the assets in the RMA and the income from those assets. A has not changed the nature of A's property by entering into the RMA agreement. Consequently, A's assets held in the RMA constitute the property to be valued for gift and estate tax purposes…. Accordingly, A's gift to B in Year 2 is valued at $10X, the full fair market value of the assets transferred into B's separate RMA. Similarly, the amount to be included in A's gross estate for estate tax purposes with respect to the RMA is $55X, the full fair market value of the assets in the RMA at A's death.”

Source:
Westlaw: Transfer Tax Valuation of Interest in Restricted Management Account, Rev. Rul. 2008-35, 2008-29 I.R.B. 116, 2008 WL 2784634, Internal Revenue Service: Rev. Rul. 2008-35, 2008-29 I.R.B. 116, July 21, 2008.



	ABA Real Property, Trust and Estate Law Section Issues Comments to IRS on Proposed Regulations Affecting Alternate Value

On July 18, the American Bar Association’s Real Property, Trust and Estate Law Section issued a letter to the Internal Revenue Service commenting on proposed regulations (REG-112196-07) issued by the service in April to amend Treas. Reg. § 20.2032-1(f). The proposed regs clarify that the alternate valuation election under I.R.C. § 2032 is available to estates that experience a reduction in the value of the gross estate following the date of decedent’s death due to “market conditions”, which the guidance defines as “events outside the control of the decedent (or the decedent’s executor or trustee) or other person whose property is being valued that affect the fair market value of the property being valued.” The election would not be available for a reduction in value due to other post-death events. 

In its letter, the ABA section supported the goals stated in the proposed regulations under I.R.C. § 2032 and the service for taking action to curb transactions after death that attempt to “artificially reduce value for the sole purpose of reducing estate taxes”. The letter noted that the alternate valuation issue is much easier for estates consisting primarily of publicly traded marketable securities, but that alternate valuation under Section 2032 applies to all property and property interests, including closely held business interests, which can be much more difficult to value. 

The ABA section disagreed that the alternate valuation election should only be available to estates in which there has been a decrease in the fair market value of the estate’ assets due solely to market conditions. It also argued against the service’s definition of “market conditions”, expressing concern that the language may be “too broad in its application”. In lieu of such definition, the section suggested defining “market conditions” as “all events and forces that affect the fair market value of estate property, excluding, however, events arising solely from action that is controlled and initiated by the decedent (or the decedent’s executor or trustee), that is not negotiated at arm’s length, that is independent of and not in reaction to market force events, and that artificially reduces the fair market value of the property being valued on the alternate valuation date.”

The letter also expressed the belief that the value of estate property should be determined utilizing generally accepted valuation principles, unless the decedent (or the decedent’s executor or trustee) has taken action to artificially reduce property value. 

Other areas of the proposed regs addressed in the ABA section’s comments include the term “other person whose property is being valued” as used in the definition of “market conditions”, situations involving asset value enhancers, such as “premiums” for control of a closely-held business, that do not exist on date of death but that do exist when valuing the interest on the alternate valuation date, the “sale” of estate assets versus “distribution” of estate assets during the alternate valuation period, and the definition of “post-death events” included in the proposed rules.

The proposed regs, discussed in the May issue of The Estate Planner, followed the July 25, 2006, U.S. Tax Court decision in Kohler v. Commissioner (Kohler v. C.I.R., T.C. Memo. 2006-152, T.C.M. (RIA) P 2006-152, 92 T.C.M. (CCH) 48 (2006), which allowed valuation discounts on the alternate valuation date following a post-death tax-free reorganization of the Kohler Company, and the IRS's announcement that it would not acquiesce in the U.S. Tax Court's decision.
Source:
American Bar Association Real Property, Probate and Trust Law Section: Comments on Proposed Regulations Under § 20.2032-1(f)(1), Recent Government Submissions and Reports, published July 18, 2008.


	IRS Sending Second Stimulus Information Packets to 5.2 Million Retirees and Veterans

In a July 21 news release (IR-2008-91), the Internal Revenue Service announced that a second set of information packets would be sent over a three-week period starting July 21 to 5.2 million people who might be eligible for an economic stimulus payment but who had not yet filed for one. The packets contained everything an individual needs to file for the payment, including instructions, an example Form 1040A return showing the lines that need to be completed, and a blank Form 1040A. 

About seventy-five percent of the approximate 20 million Social Security and Veterans Affairs beneficiaries identified as being potential stimulus recipients have either filed a return or were not eligible for a payment, the release said. The service is working with national partners, Congress and state and local officials to ensure that assistance to the remaining eligible individuals is available. The IRS also reminded readers that more than 400 local Taxpayer Assistance Centers are available to provide assistance to retirees and veterans trying to receive their payments. A list of addresses and office hours for the centers can be found on the IRS website (www.irs.gov) at Contact My Local Office.

As of July 11, the IRS had issued 112.4 million payments totaling $91.8 billion. Those who have not yet filed a tax return to get their stimulus payment have until October 15th to do so.
Source:
Westlaw: IRS Sending Stimulus Payment Information to Retirees, Veterans, IR-2008-91, 2008 WL 2789236; Internal Revenue Service: IRS Sending Stimulus Payment Information to Retirees, Veterans, IR-2008-91, July 21, 2008; Economic Stimulus Payment Q&As: Eligibility (IRS website)


	Applicable Federal Rates for August 2008 (Revenue Ruling 2008-43)
TABLE 1

Applicable Federal Rates (AFR) for August 2008

Period for Compounding

Annual
Semiannual
Quarterly
Monthly
Short-term

AFR
2.54%

2.52%

2.51%

2.51%

110% AFR
2.79%

2.77%

2.76%

2.75%

120% AFR
3.04%

3.02%

3.01%

3.00%

130% AFR
3.31%

3.28%

3.27%

3.26%

Mid-term

AFR
3.55%

3.52%

3.50%

3.49%

110% AFR
3.91%

3.87%

3.85%

3.84%

120% AFR
4.26%

4.22%

4.20%

4.18%

130% AFR
4.63%

4.58%

4.55%

4.54%

150% AFR
5.35%

5.28%

5.25%

5.22%

175% AFR
6.25%

6.16%

6.11%

6.08%

Long-term

AFR
4.58%

4.53%

4.50%

4.49%

110% AFR
5.04%

4.98%

4.95%

4.93%

120% AFR
5.51%

5.44%

5.40%

5.38%

130% AFR
5.98%

5.89%

5.85%

5.82%

TABLE 2

Adjusted AFR for August 2008 for purposes of I.R.C. § 1288)

Period for Compounding

Annual

Semiannual

Quarterly

Monthly

Short-term adjusted AFR

2.09%

2.08%

2.07%

2.07%

Mid-term adjusted AFR

3.48%

3.45%

3.44%

3.43%

Long-term adjusted AFR

4.65%

4.60%

4.57%

4.56%

TABLE 3

Rates under I.R.C. § 382 for August 2008

Adjusted federal long-term rate for the current month

4.65%

Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted federal long-term rates for the current month and the prior two months)

4.65%

TABLE 4

Appropriate Percentages under I.R.C. § 42(b)(2) for August 2008

Appropriate percentage for the 70% present value low-income housing credit

7.94%

Appropriate percentage for the 30% present value low-income housing credit

3.40%

TABLE 5

Rate under I.R.C. § 7520 for August 2008

Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years, or a remainder or reversionary interest

4.29%

Source:
Westlaw: Federal Rates; Adjusted Federal Rates; Adjusted Federal Long-term Rate and the Long-term Exempt Rate, Rev. Rul. 2008-43, 2008 WL 2760997; Internal Revenue Service: Rev. Rul. 2008-43, Index of Applicable Federal Rates (AFR) Rulings, published July 18, 2008.
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	Valuation Correspondence is an integral part of the systematized creation of the inventory of assets. Correspondence to third parties to obtain date of death asset values, descriptions, titling, and other information as pertinent to specific types of assets are accompanied by fill-in-the-blank forms. Utilizing standard forms simplifies staff training in your office, since information from standard forms can be carried from the forms and entered into the asset information section of TrusTerminator by an assistant. It is important that information received is promptly entered into software so status of the file as shown by Asset Review is current.



In addition, letters to the decedent's employer may be used to obtain information on benefits payable due to the decedent's employment and to appraisers to request appraisal of assets. This section of TrusTerminator also generates letters to third parties notifying them of the trust's taxpayer ID number. 
Note that basic information on decedent's assets, including contact information, must be entered in the Asset Information section prior to accessing the documents listed in this section.

Institutions Requesting D.O.D. Information

When letters to institutions requesting date of death information are selected, a choice is given as to whether correspondence should be generated for all institutions or only selected institutions. If "all financial institutions/insurance agents" is selected, correspondence will be created for all institutions designated as holding assets in the Asset Information section of TrusTerminator. Accompanying this letter are fill-in-the-blank forms requesting pertinent information for each type of asset.


The software allows for all forms to be enclosed, or only forms for specific types of assets as selected. In many cases it is difficult to determine exactly what types of assets are held by an institution (e.g., insurance companies offer stocks and bonds, banks offer securities and insurance) so all forms can be enclosed to cover any possible asset. Letters instruct the institutions to mark the form N/A if it does not apply to decedent's assets held in their institution. If specific types of assets held by a particular third party are certain, then only the applicable forms need to be enclosed. If the "all institutions" option noted in the above paragraph is selected the option of generating all forms or only the specific forms selected will be the same for all institutions.

Forms regarding securities or bonds may be generated with a request to include date of death values or not include a request for date of death values. Use of a valuation service expedites valuation of securities and is generally more accurate. Frequently, those completing forms do not comply with IRS requirements for valuation, particularly when death occurred on a non-trading day. Not including date of death value on information request forms often expedites return of the forms, since it is easier for the institution to complete when valuation calculations are not required. Even if a valuation service is used, however, correspondence is still necessary to determine or confirm other information. 

To expedite the return of forms enclosed with letters to institutions, a self-addressed, stamped envelope should be included with correspondence. An authorization for release of confidential information (prepared in the Pre-Appointment section of TrusTerminator) should also be enclosed. 

It is not unusual for follow-up to be required, either because institutions don't respond, or because information provided is incomplete. If the need exists to mail another letter and additional forms at a later date, either to follow up or because an additional asset has been discovered, utilize Valuation Correspondence again, deselect previously selected letters, and select and generate only the letter(s) and form(s) desired currently.

Decedent's Employer Requesting D.O.D. Information

The letter to decedent's employer notifies the employer of decedent's date of death, and specifies whether the decedent was a current or a retired employee (depending on information entered under Enter Merge Information). The letter then requests that the employer complete the enclosed form with information on employee benefits, or, if none exist, that the employer write NONE across the form, and return the form to your office. The form to be enclosed is generated with the letter. The form, an authorization to release confidential information (prepared in the Pre-Appointment section), and a self-addressed, stamped envelope should be enclosed with this letter.

Appraiser Requesting Appraisal

The letter to appraiser requests that appraisals be completed on all assets listed on the attached Exhibit A to reflect date of death value, notifies the appraiser of decedent's death, and directs that appraisals must be written in a manner to satisfy the IRS in the event of a future audit. When the letter to appraiser is selected, a choice will be presented as to whether the letter should be directed to all appraisers or selected appraisers. If "selected appraisers" is chosen, a list of appraisers noted in any asset record in the Asset Information section will be offered, so you may pick the one to whom you'd like to generate the letter. 

The next prompt asks the purpose of the appraisal and offers "new income tax basis" or "values for federal estate tax purposes". Although in many cases both purposes apply, if the value of the estate is such that estate tax issues do not exist and you want to achieve maximum date-of-death value to ensure the greatest step-up in basis possible, select the "new income tax basis" option. The following language is incorporated into the letter: "The appraised value(s) will be used to establish new income tax basis in the asset(s), so we want to be certain that full value is shown on all assets. In most cases, if the asset is depreciable, future depreciation will be based on the date of death value of the decedent's share established by the appraisal, or if the asset is sold, capital gains tax will only be due on the portion of the sale price exceeding the appraised value."

If estate tax issues exist and you want to ensure that the appraisal does not include any post-death increase in value, select "values for federal estate tax purposes". The letter will include the following language: "The appraised value(s) will be used to establish values for federal estate tax purposes. Since federal estate tax could be due at some point, we want to be certain that appraised value(s) do not include any increase in value which may have occurred since the date of [decedent's] death. Valuation should be based on what the value was as of [date of death]." If values will be used for state estate tax purposes (but the value of the estate is such that federal estate tax is not an issue) and you want to ensure that the appraisal does not include any post-death increase in value, this phrase may be selected and edited in your word processor as appropriate.

Exhibit A attachments will be completed with descriptions of all assets which indicated the appraiser to whom the letter is being sent as the appraiser of choice in the Asset Information section.

An Authorization to Retain Appraiser form (created in the Pre-Appointment section) should be enclosed with the correspondence.

The correspondence ends with instructions for the appraiser to contact trustee(s) directly to make arrangements to conduct the appraisal and to invoice the trustee(s) directly, and provides the address and phone number of the trustee named to receive correspondence from third parties.

Institutions Notifying of Trust Tax ID No.

The letter to institutions notifying them of the trust taxpayer ID number directs the institution that income earned from trust assets after the date of death should be reported under the new taxpayer number, and thus prevent this income from being included in 1099's issued under the decedent's social security number. This letter does not provide instructions regarding taxpayer ID numbers for testamentary trusts. Letters needed for that purpose are created under the Testamentary Trust section of TrusTerminator.

A choice is given as to whether correspondence should be generated for all institutions or only selected institutions. If "all financial institutions/insurance agents" is selected, correspondence will be created for all institutions designated as holding trust assets in the Asset Information section.

Trustee Enclosing Copies of Documents

The letter to trustee enclosing copies of documents is a cover letter for use in mailing copies of all documents and correspondence generated since the last mailing to keep the trustee(s) informed of progress. An option is provided to include a paragraph describing which information is still outstanding, so if the inventory is being delayed because of difficulty in obtaining specific items of information, the trustee(s) can be notified. Consistent contact to keep trustee(s) informed greatly improves client relationships, keeps the trustee(s) abreast of developments, and helps trustee(s) to appreciate the work performed for them.



	

Call us today at (800) 366-1730,
or email us at west.appsupport@thomson.com 
if you have any questions or would like more information on the Cowles system.
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