	[image: image4.emf]


	July 2008

IN THIS ISSUE:

Who Needs a Revocable Trust?
By Colleen Cowles

While no absolute rules exist for determining when a living trust should or should not be used in estate planning, certain situations do warrant the use of a living trust more frequently than others. This article discusses 12 situations where a living trust might be desirable.
Legislative Update
Heroes Act Allows Rollover of Military Death Payments to Roth IRAs and Coverdell Savings Accounts; Final Regs Ease Tax Consequences for CRTs with Unrelated Business Taxable Income; IRS Increases Optional Standard Mileage Rate; Proposed Rules Address Effect of Will or Trust Provision Specifying Source of Charitable Contribution; Applicable Federal Rates (AFR) for July 2008.
Cowles Tech Tips
This tip shows you how to use the HIPAA form included in Cowles Trust Plus. 

	The Estate Planner Archive
Cowles Resources
Order Cowles Supplies
Cowles Members Only
Westlaw
Contact Us
E-Mail the Editor
Other Resources
Other Reference Material
Other Newsletters




	See all articles in this issue
Who Needs a Revocable Trust?
By Colleen Cowles




	


	See all articles in this issue
LEGISLATIVE UPDATE



	Heroes Act Allows Rollover of Military Death Payments to Roth IRAs and Coverdell Savings Accounts

Last month, the President signed into law the Heroes Earnings Assistance and Relief Tax Act of 2008 (HEART Act), PL 110-245, June 17, 2008, 122 Stat 1624. The HEART Act allows individuals who receive a military death gratuity or payment from the Servicemember’s Group Life Insurance (SGLI) to roll the amount over to a Roth IRA or Coverdell education savings account within one year of the date the payment is received. These provisions, outlined in Section 109 of the Act, apply with respect to deaths from injuries occurring on or after June 17, 2008, the date of the enactment of the Act. Contributions made with respect to payments received on account of death from injury occurring on or after Oct. 7, 2001, and before June 17, 2008, are grandfathered in, if the contribution is made no later than one year after the June 17, 2008 date.
Other provisions of the Act relating to pension, disability and death benefits for military personnel include: 
· Section 104 allows employees who leave their jobs for active military duty to keep their death and disability benefits under tax-qualified pension plans provided by the employer. To ensure that the employee is covered by the plan in the event of death or disability during his or her term of military service, employers are required to treat the employee as if he or she were rehired the day before they died or became disabled. This provision applies to deaths and disabilities occurring on or after January 1, 2007.

· Section 105 treats the difference between military pay and what the service member would earn at his or her regular place of employment, if paid by the employer, as regular taxable income. This “differential wage payment” counts as compensation for income tax and retirement plan purposes, thus allowing employees to continue earning pension benefits while serving on active military duty. This section is effective for years beginning after December 31, 2008
· The exemption allowing individuals called or ordered to active duty on or after December 31, 2007 to take distributions from their retirement savings account without the usual 10 percent penalty on early withdrawals is made permanent by Section 107 of the Act.

Source:
Westlaw: Heroes Earnings Assistance and Relief Tax Act of 2008, PL 110-245, June 17, 2008, 122 Stat 1624; U.S. Government Printing Office: Heroes Earnings Assistance and Relief Tax Act of 2008, Pub.L. 110-245, June 17, 2008 (Pdf version) 



	Final Regs Ease Tax Consequences for CRTs with Unrelated Business Taxable Income

The Internal Revenue Service finalized regs providing guidance under I.R.C. §  664 pertaining to the tax effect of unrelated business taxable income (UBTI) on charitable remainder trusts. The final regs were issued without making substantive changes to the proposed rules (REG-127391-07) that were issued in March of this year. The regs incorporate changes made to I.R.C. §  664 (c) by section 424(a) and (b) of the Tax Relief and Health Care Act of 2006 (the Act) (P. L. 109-432) and affect charitable remainder annuity trusts (CRATs) and charitable remainder unitrusts (CRUTs) that have UBTI in tax years beginning January 1, 2007 or after. 

As outlined in the proposed regs, the final regs confirm that any unrelated business taxable income is considered income of the charitable remainder trust (CRT) for purposes of determining the character of the distribution made to the beneficiary, with income allocated among the trust income categories outlined in Treas. Reg. § 1.664-1(d)(1) without regard to whether any part of that income is unrelated business taxable income. 

Under the old rules, charitable remainder trusts could lose their income tax exemption in years they had UBTI. However, the final regs provide that charitable remainder trusts with unrelated business taxable income are exempt from federal income tax but are subject to a 100 percent excise tax on their UBTI, with the excise tax imposed treated as paid from corpus. This treatment remains consistent with Treas. Reg. § 1.664-1(d)(2). Examples illustrating the tax effects of unrelated business taxable income on a CRT for tax years beginning after December 31, 2006 are also provided.

Source:
Westlaw: Guidance Under Section 664 Regarding the Effect of Unrelated Business Taxable Income on Charitable Remainder Trusts, [TD 9403], 73 FR 35583-01, 2008 WL 2490175 (F.R.); Department of the Treasury: Guidance Under Section 664 Regarding the Effect of Unrelated Business Taxable Income on Charitable Remainder Trusts, [TD 9403], 73 FR 35583-01.


	IRS Increases Optional Standard Mileage Rate 

On June 23, the Internal Revenue Service issued news release IR- 2008-82 and accompanying Announcement 2008-63, providing increased optional standard mileage rates for business, medical, and moving purposes. The new rates are effective beginning July 1 through the remainder of the 2008 calendar year. Since the rate for miles driven when providing services to charitable organizations is set by statute rather than the IRS, the optional charitable mileage rate remains the same for the year.

Taxpayers may use the following optional standard rates to calculate their deductible costs of operating an automobile for business, medical, moving, or charitable purposes in lieu of deducting the actual costs of using their vehicle.

Mileage Rates 
Operating a Vehicle for:  
Reimbursement Rate
January 1 – June 30, 2008 
July 1 – December 31, 2008
Business

50.5 ¢

58.5 ¢

Medical

19 ¢

27 ¢

Moving

19 ¢

27 ¢

Charitable

14 ¢

14 ¢

Generally, these rates are updated once a year in the fall for the following calendar year. However, IRS Commissioner Doug Shulman noted that "Rising gas prices are having a major impact on individual Americans. Given the increase in prices, the IRS is adjusting the standard mileage rates to better reflect the real cost of operating an automobile. We want the reimbursement rate to be fair to taxpayers." 

Source:
Westlaw: IRS Increases Mileage Rates Through Dec. 31, 2008, IR- 2008-82, 2008 WL 2486479 (2008); Optional Standard Mileage Rates. Announcement 2008-63, 2008 WL 2486517 (2008); Internal Revenue Service: IRS Increases Mileage Rates through Dec. 31, 2008, IR-2008-82, June 23, 2008; Optional Standard Mileage Rates, Announcement 2008-63, June 24, 2008.



	Proposed Rules Address Effect of Will or Trust Provision Specifying Source of Charitable Contribution

Last month, the Internal Revenue Service released proposed guidance (REG-101258-08) under I.R.C. § 642(c) addressing the federal tax consequences of a provision in a will or trust, or under local law, that attempts to determine the tax character of amounts paid to a charitable beneficiary of the estate or trust by specifying the source from which the amounts are to be paid or permanently set aside. The proposed regs affect estates, charitable lead trusts (CLTs) and other trusts from which amounts are paid or permanently setting aside for a charitable purpose.
I.R.C. § 642(c) allows an estate or complex trust a deduction in computing its taxable income of any amount of income, without limitation, which is paid for the purpose of making a charitable contribution. Treas. Reg. §1.642(c)-3 provides guidance concerning adjustments and other special rules for computing the charitable contributions deduction, and Treas. Reg. §1.643(a)-5 addresses computing the amount of tax-exempt income included in distributable net income. In determining the respective amounts provided for under each Treas. Reg., both regs provide that provisions in the governing instrument will control if they specifically provide the source out of which amounts are to be paid to the charitable beneficiary. 
The proposed regs, however, clarify the effect of these “specific-source” provisions stating that “the IRS and the Treasury Department believe that the current regulations under §§1.642(c)-3(b) and 1.643(a)-5(b) require that such a specific provision in a governing instrument or in local law that identifies the source(s) of the amounts to be paid, permanently set aside or used for a purpose specified in section 642(c) must have economic effect independent of income tax consequences in order for the specific provision in the governing instrument or in local law to be respected for Federal tax purposes.” As a result, the proposed regs amend the regulations under I.R.C. § 642(c) to confirm that a will, trust or local law provision that specifically provides the source of these charitable contributions must have economic effect independent of income tax consequences in order to be respected for federal tax purposes. If the provision does not meet this test, the income distributed or permanently set aside for each charitable beneficiary will consist of the same proportion of each class of items of income of the estate or trust as the total of each class bears to the total of all classes. 

The proposed regs also contain a notice of a public hearing, which is scheduled for October 8, 2008.

Source:
Westlaw: Guidance Under Sections 642 and 643 (Income Ordering Rules), [REG-101258-08], 73 FR 34670-01, 2008 WL 2433426 (F.R.); Department of the Treasury: Guidance Under Sections 642 and 643 (Income Ordering Rules), [REG-101258-08], 73 FR 34670-01.



	Applicable Federal Rates (AFR) for July 2008

Period for Compounding

Annual
Semiannual
Quarterly
Monthly
Short-term

 
 
 
 
AFR
2.42%
2.41%
2.40%
2.40%
110% AFR
2.67%
2.65%
2.64%
2.64%
120% AFR
2.91%
2.89%
2.88%
2.87%
130% AFR
3.15%
3.13%
3.12%
3.11%
Mid-term

 
 
 
 
AFR
3.45%
3.42%
3.41%
3.40%
110% AFR
3.80%
3.76%
3.74%
3.73%
120% AFR
4.14%
4.10%
4.08%
4.07%
130% AFR
4.50%
4.45%
4.43%
4.41%
150% AFR
5.20%
5.13%
5.10%
5.08%
175% AFR
6.08%
5.99%
5.95%
5.92%
Long-term

 
 
 
 
AFR
4.60%
4.55%
4.52%
4.51%
110% AFR
5.07%
5.01%
4.98%
4.96%
120% AFR
5.53%
5.46%
5.42%
5.40%
130% AFR
6.01%
5.92%
5.88%
5.85%
TABLE 2

Adjusted AFR for July 2008 for purposes of I.R.C. § 1288(b)
Period for Compounding

 
Annual

Semiannual

Quarterly

Monthly

Short-term adjusted AFR

2.07%
2.06%
2.05%
2.05%
Mid-term adjusted AFR

3.12%
3.10%
3.09%
3.08%
Long-term adjusted AFR

4.52%
4.47%
4.45%
4.43%
TABLE 3

Rates under I.R.C. § 382 for July 2008

 

Adjusted federal long-term rate for the current month

4.52%
Long-term tax-exempt rate for ownership changes during  the current month (the highest of the adjusted federal long-term rates for the current month and the prior two months)

4.71%
TABLE 4

Appropriate Percentages under I.R.C. § 42(b)(2) for July 2008

 
Appropriate percentage for the 70% present value low-income housing credit

7.93%
Appropriate percentage for the 30% present value low-income housing credit

3.40%
TABLE 5

Rate under I.R.C. § 7520 for July 2008

 
Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years, or a remainder or reversionary interest

4.2%

TABLE 6

Blended Annual Rate for 2008

Section 7872(e)(2) blended annual rate for 2008

2.8%

Source:
Westlaw: Federal Rates; Adjusted Federal Rates; Adjusted Federal Long-term Rate and the Long-term Exempt Rate, Rev. Rul. 2008-33, 2008 WL 2439988 (2008); Internal Revenue Service: Rev. Rul. 2008-33, Index of Applicable Federal Rates (AFR) Rulings, published June 19, 2008
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The HIPAA Form is a separate document that specifically authorizes release of the client(s)’ medical information to the persons designated in the form. On April 14, 2003, compliance requirements for privacy under the Health Insurance Portability and Accountability Act of 1996 (HIPAA), PL 104-191, August 21, 1996, 110 Stat 1936, became effective. Based on our reading of HIPAA, it appears that a standard medical records release is sufficient to comply with HIPAA but, due to substantial penalties within HIPAA for release of medical information without compliance, there is considerable fear and resistance by health care staff in regard to release of health care information. Therefore, although not required, it may make clients' and their trustees' and agents' lives easier if a specific release authorizes release of information protected by HIPAA. 45 CFR 164.501 and 45 CFR 164.508(a) require that a separate release be issued for items like notes from counseling sessions or clinical test results, so the scope of language in the release does not include psychotherapy. 


Language authorizing release of medical information may be inserted into the power of attorney for health care itself. However, this approach requires re-execution of a document that is otherwise fine as initially signed (unless other changes in circumstance require an update). Additionally, state statute provides specific protections for statutory documents but it is possible that changing these statutory documents could jeopardize statutory protections. Using this separate form avoids these issues.


The HIPAA form is selected from the Supporting Documents menu in Phrase/Document Selection in the revocable trust, will, and third-party trustee modules of Trust Plus. After selecting the document the user is prompted to identify those from whom HIPAA information may be released.
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Additionally, within the revocable trust and third-party trustee modules, the trust agreement itself includes a paragraph in Article 5 under the Incapacity of Grantor paragraph which authorizes release of information to the person(s) designated as successor trustee(s) even if that person has not yet been appointed successor trustee.
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