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Coordinating Appointees
By Colleen Cowles

	
Cowles Trust Plus makes it easy to name the same appointee(s) as successor trustee(s) of the revocable trust, personal representative(s) of the pourover will, and agent(s) under the financial power of attorney by using its "Replicate" function.  This feature is for convenience, but is also included to promote coordination of these appointments so powers aren't disseminated to different appointees.  Variations may not appear to create big issues at first glance, but on a practical level, significant issues may be created if the appointments are not the same.
If the personal representative, trustee and agents are identical, management flows smoothly from a period of incapacity (with trust and non-trust assets managed by the trustee/agent), through postmortem activity where the trustee/personal representative is responsible.  If the will simply pours over to the trust and appointees are identical, all assets are controlled by that appointee.  If a social security check or other receipt is in the decedent's individual name, one consistent appointee eliminates the issue that otherwise arises, where the personal representative (or agent if during lifetime) would need to control the asset until it was transferred into the trust, when the trustee would assume management.  The same types of issues can arise in regard to bill paying, refund checks for payments made by the trust but made payable to the grantor individually, or a myriad of other potential overlapping scenarios.

In postmortem situations, one appointee serving as both trustee and personal representative also eliminates challenges which arise in regard to compensation for two individuals.  Additionally, if an ambiguity occurs regarding whether an account is held by the trust or by the individual as of the date of death, if the same appointee controls the asset, and the pour over will provides for transfer to the trust, one person can handle all responsibilities, escaping coordination, time delay, and expense inherent with two appointees.
In some cases, it will be appropriate for the named successor trustee to also serve in the capacity of trustee of a minor's trust, guardian of the person (minor beneficiary), and/or agent under the power of attorney for health care.  However, making these appointments identical is not necessary for coordination purposes, since these roles do not impact immediate financial management of assets.  The guardians will be individuals in the best position to nurture and raise the minors.  These individuals may or may not be qualified or the best choice to assume financial management responsibilities.  The agent(s) under the POA for health care assume a very different role, so frequently, different people will be appointed for that role.   If a corporate trustee is named as successor trustee, the corporate entity would not be an appropriate appointment as the health care agent, so in that case, appointments will definitely vary between the health care directives and the financial management appointments.
If most appointments will be identical, time may be saved by using the "Replicate" function in Cowles Trust Plus, and then simply going into any fields that will be different, and inserting the name of that appointee.
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LEGISLATIVE UPDATE



	U.S. Tax Court Rules Stock Transferred to FLP Not Indirect Gift to Donees
A ruling on whether stock a couple transferred to a family limited partnership, with limited partnership units subsequently gifted in trust for the benefit of their children, could be treated as an indirect gift to the donees under the gift tax regulations was issued last month by the U.S. Tax Court in Holman v. Commissioner (T.C., No. 7581-04, 130 T.C. No. 12, 5/27/08). The court held that the gift is properly treated as a direct gift of LP units and not as an indirect gift of shares of stock.
Thomas H. Holman, Jr. and his wife, Kim, have four minor children. While employed at Dell Computer, Mr. Holman received substantial stock options, exercising some options and purchasing additional shares. In 1999, the Holman’s executed wills and an irrevocable trust for the benefit of the children with Mr. Holman’s mother, Janelle, as trustee. Prior to executing the trust agreement, Mr. Holman opened an account for the to-be-established trust and transferred shares of stock and cash into the account. Later that year, the Holman’s executed a limited partnership agreement naming themselves as both general and limited partners and Janelle, as trustee of the trust and as custodian, separately, for each of the children, as a limited partner. On the day the partnership agreement was signed, the Holman’s transferred substantial shares of stock into the partnership’s account. The following day the partnership was formed when, pursuant to the partnership agreement and state law, a certificate of limited partnership was filed with the secretary of state. Additional gifts were made in 2000 and 2001. A week later, the couple made a gift of limited partner interests (LP units) in the partnership to Janelle, both as custodian for one of the children under UTMA and as trustee.

Gift tax returns were filed, with the couple electing to split gifts and applying substantial discounts for minority interest status and lack of marketability. In separate notices of deficiency, the Internal Revenue Service determined deficiencies in each of the Holman’s' federal gift tax returns of $205,473, $8,793, and $16,009 for 1999, 2000, and 2001, respectively. The IRS argued that the 1999 gift should be treated as an indirect gift of shares and not as a direct gift of LP units. For the gifts treated as gifts of LP units, the Service argued that the restrictions in the partnership agreement on a limited partner's right to transfer her interest should be disregarded pursuant to I.R.C. § 2703(a)(2).

According to the court, “The limited partnership was formed and the shares of D stock were transferred to it almost 1 week in advance of the 1999 gift, so that, on the facts before us, the transfer cannot be viewed as an indirect gift of the shares to the donees under sec. 25.2511-1(a)and (h)(1), Gift Tax Regs.” The court further found that the “1999 gift may not be viewed as an indirect gift of the shares to the donees under the step transaction doctrine.”  Finally, the court stated that “in valuing the gifts, the transfer restrictions are disregarded pursuant to I.R.C. sec. 2703(a)(2).”
Sources:
Westlaw: Holman v. C.I.R., 130 T.C. No. 12, 2008 WL 2189089 (2008); United States Tax Court: Holman v. Commissioner, 130 T.C. No. 12, May 27, 2008.


	Supreme Court Denies Petition to Review Case Involving Generation Skipping Transfer

Last month, the U.S. Supreme Court denied a petition for a writ of certiorari  (Kleinman v. C.I.R., 2008 WL 447510 (U.S. 2008), 5/27/08) involving a finding by the Sixth Circuit (Estate of Gerson v. C.I.R., 507 F.3d 435, 2007-2 U.S. Tax Cas. (CCH) P 60551, 100 A.F.T.R.2d 2007-6593 (6th Cir. 2007)) that 26 C.F.R. 26.2601-1(b)(1)(i) (which provides that certain generation-skipping transfers resulting from the exercise of general powers of appointment are taxable) is a valid exercise of the Department of the Treasury's rulemaking authority, and is a reasonable interpretation of provisions in the Tax Reform Act of 1986 excluding transfers arising from the exercise of a general power of appointment from transitional relief.
As part of the Tax Reform Act of 1986 (PL.99-514), statutory provisions were enacted that impose a generation-skipping transfer (GST) tax on transfers of property to persons who are at least two generations below the transferor. Excepted out of the provisions was "any generation-skipping transfer under a trust which was irrevocable on September 25, 1985, but only to the extent that such transfer is not made out of corpus added to the trust after September 25, 1985." In 2000, the Treasury Department issued final regulations addressing whether the statutory exception applies to transfers made after September 25, 1985 by a general power of appointment that was granted by a trust that had become irrevocable before that date. The regulations provided that "[t]he transfer is made by the person holding the power at the time the exercise, release, or lapse of the power becomes effective, and is not considered a transfer under a trust that was irrevocable on September 25, 1985." (Generation-Skipping Transfer Issues, TD 8912, 65 FR 79735-01, 2001-1 C.B. 452, 2001-5 I.R.B. 452, 2000 WL 33932890 (F.R.) (December 20, 2000)).

Benjamin Gerson created a trust that became irrevocable upon his death, which included provisions for a marital trust for the benefit of Gerson's wife, Eleanor. Mr. Gerson died in 1973. The marital trust provided Eleanor with "an unlimited testamentary power of appointment in respect of the whole of [the trust property]." In 2000, Eleanor died. In her will, she had exercised her power of appointment conferred by the marital trust, directing that all trust property be administered pursuant to the terms of a trust she had established for her grandchildren prior to her death. The marital trust property was transferred into the grandchildren's trust. Her executor filed an estate tax return that did not report any GST tax for the transferred property.
The Internal Revenue Service determined that there was a deficiency in GST tax of over $1.1 million. Eleanor’s executor challenged the deficiency in the Tax Court, claiming that the regulation governing transfers made pursuant to general powers of appointment was invalid. The Tax Court ruled against the estate and up held the regulation, finding that it was a reasonable and valid interpretation of the Tax Reform Act of 1986’s provision excluding the transfers. Upon appeal, the Sixth Circuit opinion affirmed the Tax Court findings.
Sources:
Westlaw: Kleinman v. C.I.R., 2008 WL 447510 (U.S. 2008) (denying cert) (case below Estate of Gerson v. C.I.R., 507 F.3d 435, 2007-2 U.S. Tax Cas. (CCH) P 60551, 100 A.F.T.R.2d 2007-6593 (6th Cir. 2007), cert. denied, 2008 WL 447510 (U.S. 2008)); Supreme Court of the United States: Kleinman v. Commissioner, U.S., No. 07-1064 (denying cert., 5/27/08).




	Tax-Free Withdrawal Available for Stimulus Payments Deposited into Tax-Favored Accounts
Recently, the Internal Revenue Service issued IR-2008-68, announcing that taxpayers who had their economic stimulus payment deposited directly into their IRA or other tax-favored account may withdraw the funds tax-free and penalty-free. Eligible tax-favored accounts include traditional and Roth IRAs, health savings accounts (HSAs), Archer MSAs, Coverdell education savings accounts (ESAs) and qualified tuition programs.
The Service made the announcement in order to help taxpayers who did not realize that if they opted to have their regular income tax refund directly deposited their stimulus payment would also be deposited directly into the same account. Taxpayers receiving a split refund, however, will receive a paper check for their stimulus payment.

In order to qualify for the relief, the amount must be withdrawn by the due date, or extended due date, for filing the taxpayer’s 2008 income tax return, and can not exceed the stimulus payment amount that was directly deposited into the tax-favored account. A taxpayer’s regular income tax refund that was directly deposited into the tax-favored account is not eligible for this relief.

The IRS noted that details on reporting these withdrawals and claiming relief will be included in the 2008 instructions and tax forms. Announcement 2008-44 (Relief For Recipients Of Certain Direct Deposits Of 2008 Economic Stimulus Payments) contains additional information as well.

Sources:
Westlaw: Relief for Stimulus Payments Withdrawn from IRAs and Tax-Favored Accounts, IR-2008-68, 2008 WL 1886379 (I.R.S.); Internal Revenue Service: Relief for Stimulus Payments Withdrawn from IRAs and Tax-Favored Accounts, IR-2008-68, April 30, 2008.


	Applicable Federal Rates for June (Revenue Ruling 2008-28)
TABLE 1
Applicable Federal Rates (AFR) for June 2008
Period for Compounding
 

Annual
Semiannual
Quarterly
Monthly
Short-term

 
 
 
 
AFR
2.08%

2.07%

2.06%

2.06%

110% AFR
2.29%

2.28%

2.27%

2.27%

120% AFR
2.50%

2.48%

2.47%

2.47%

130% AFR
2.71%

2.69%

2.68%

2.68%

Mid-term

 
 
 
 
AFR
3.20%

3.17%

3.16%

3.15%

110% AFR
3.52%

3.49%

3.47%

3.46%

120% AFR
3.84%

3.80%

3.78%

3.77%

130% AFR
4.16%

4.12%

4.10%

4.09%

150% AFR
4.82%

4.76%

4.73%

4.71%

175% AFR
5.63%

5.55%

5.51%

5.49%

Long-term

 
 
 
 
AFR
4.46%

4.41%

4.39%

4.37%

110% AFR
4.91%

4.85%

4.82%

4.80%

120% AFR
5.36%

5.29%

5.26%

5.23%

130% AFR
5.81%

5.73%

5.69%

5.66%

TABLE 2
Adjusted AFR for June 2008 for purposes of I.R.C. § 1288(b)
Period for Compounding
 
Annual

Semiannual

Quarterly

Monthly

Short-term adjusted AFR

1.95%

1.94%

1.94%

1.93%

Mid-term adjusted AFR

3.07%

3.05%

3.04%

3.03%

Long-term adjusted AFR

4.57%

4.52%

4.49%

4.48%

TABLE 3
Rates under I.R.C. § 382 for June 2008
 

Adjusted federal long-term rate for the current month

4.57%
Long-term tax-exempt rate for ownership changes during  the current month (the highest of the adjusted federal long-term rates for the current month and the prior two months)

4.71%
TABLE 4
Appropriate Percentages under I.R.C. § 42(b)(2) for June 2008
 
Appropriate percentage for the 70% present value low-income housing credit

7.89%
Appropriate percentage for the 30% present value low-income housing credit

3.38%
TABLE 5
Rate under I.R.C. § 7520 for June 2008
 
Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years, or a remainder or reversionary interest

3.8%
Source:
Westlaw: Federal Rates; Adjusted Federal Rates; Adjusted Federal Long-term Rate and the Long-term Exempt Rate, Rev. Rul. 2008-28, 2008 WL 2122755 (2008); Internal Revenue Service: Rev. Rul. 2008-28, Index of Applicable Federal Rates (AFR) Rulings, published May 27, 2008


	IRS Requests Public Comments on Several Rules and Tax Forms Affecting Estate Planning Practitioners
In continuing efforts under the Paperwork Reduction Act of 1995, the IRS is soliciting comments from the general public concerning the following items of interest to estate planning professionals:

Comments on the following regulations are requested by July 7:
(1) Capital Gains, Partnership, Subchapter S, and Trusts Provisions (final regulations, REG-106527-98, TD 8902). The regulations relate to sales, or exchanges of interests in partnerships, S corporations, and trusts. They interpret the look-through provision of I.R.C. § 1(h), added by section 311 of the Taxpayer Relief Act of 1997 (PL 105-34) and amended by sections 5001 and 6005(d) of the Internal Revenue Service Restructuring and Return Act of 1998 (PL 105-206). They also explain the rules relating to the division of the holding period of a partnership interest. The regulations affect partnerships, partners, S corporations, S corporation shareholders, trusts, and trusts beneficiaries. (Proposed Collection; Comment Request for Regulation Project [REG-106527-98], 73 FR 25828-01, 2008 WL 1957691 (F.R.)). Comments should be sent to R. Joseph Durbala, IRS, Room 6129, 1111 Constitution Avenue, NW., Washington, DC 20224.
(2) Electing Small Business Trusts (final regulations, 67 FR 34388-01, TD 8994, 2002-23 I.R.B. 1078, 2002 WL 31125517 (F.R.), 2002-1 C.B. 1078 (May 14, 2002)). These regulations provide the rules for an electing small business trust (ESBT), which is a permitted shareholder of an S corporation. With respect to the collections of information, the regulations provide the rules for making an ESBT election, and the rules for converting from a qualified subchapter S trust (QSST) to an ESBT and the conversion of an ESBT to a QSST. The regulations allow certain S corporations to reinstate their previous taxable year that was terminated under Sec. 1.444-2T by filing Form 8716. Comment Request for Regulation Project [REG-251701-96], 73 FR 26188-02, 2008 WL 1966831 (F.R.). [Note: reference in comment request to TD 8894 should be to TD 8994]. Comments on these regulations should be sent to R. Joseph Durbala, IRS, Room 6129, 1111 Constitution Avenue, NW., Washington, DC 20224.
Comments on the following items are requested by July 11:

(1) Application of the Grantor Trust Rules to Nonexempt Employees' Trusts (proposed rulemaking, 61 FR 50778-01, 1996-2 C.B. 498, 1996-42 I.R.B. 10, 1996 WL 545694 (F.R.), REG-209826-96). These regulations provide rules for the application of the grantor trust rules to certain nonexempt employee's trusts. Under Proposed Treas. Reg. 1.671-1(h)(3)(iii) (see 61 FR 50778-01), the overfunded amount for certain foreign employees' trusts will be reduced to the extent the taxpayer demonstrates to the Commissioner, and indicates on a statement attached to a timely filed Form 5471, that the overfunded amount is attributable to a reasonable funding exception. The IRS needs this information to determine accurately the portion of the trust that is properly treated as owned by the employer. Comment Request for Regulation Project [REG-209826-96], 73 FR 27028-02, 2008 WL 1999653 (F.R.). Comments should be sent to Glenn Kirkland, IRS, Room 6516, 1111 Constitution Ave. N.W., Washington, D.C. 20224.

(2) Waiver of Spousal Election (Revenue Procedure 2005-24) and Extension Of The Related June 28, 2005, Safe Harbor Date by Notice 2006-15).  Revenue Procedure 2005-24 provides notice to a husband or wife who has an interest in a Charitable Remainder Annuity Trust (CRAT) under I.R.C. § 664(d)(1) or Charitable Remainder Unitrust (CRUT) under I.R.C. § 664(d)(2) that was created by his or her spouse where, under applicable state law, such spouse has a right to receive an elective share that could be satisfied with assets of the CRAT or CRUT. In cases where the CRAT or CRUT is established more than ninety days after the date Revenue Procedure 2005-24 was published in the IRB, the husband or wife must waive the right to receive the elective share in order for the CRAT or CRUT to continue to qualify under I.R.C. § 664(d)(1)(b) or I.R.C. § 664(d)(2)(B). Notice 2006-15 (2006-8 I.R.B. 501) extends this June 28, 2005, safe harbor date in Rev. Proc.2005-24 (2005-16, I.R.B. 909), until further guidance is issued by the Internal Revenue Service. Proposed Collection; Comment Request for Revenue Procedure 2005-24/Notice 2006-15, 73 FR 27029-01, 2008 WL 1999654 (F.R.). Comments should be sent to Glenn Kirkland, IRS, Room 6516, 1111 Constitution Ave. N.W., Washington, D.C. 20224.

Comments on the following items are requested by July 21:

(1) Credit for Prior Year Minimum Tax--Individuals, Estates, and Trusts--Form 8801. Form 8801 is used by individuals, estates, and trusts to compute the minimum tax credit, if any, available from a tax year beginning after 1986 to be used in the current year or to be carried forward for use in a future year. Proposed Collection; Comment Request for Form 8801, 73 FR 29179-01, 2008 WL 2091013 (F.R.). Comments should be sent to Glenn Kirkland, IRS, Room 6516, 1111 Constitution Ave. N.W., Washington, D.C. 20224.

(2) Disclosure of Relative Values of Optional Forms of Benefit (proposed regulations, 67 FR 62417-02, 2002-44 I.R.B. 791, 2002 WL 31234303 (F.R.), 2002-2 C.B. 791 (NPRM)); Income Tax: Taxable Years Beginning After December 31, 1953; OMB Control Number Under The Paperwork Reduction Act, Survivor Benefits, Distribution Restriction and Various Other Issues Under the Retirement Equity Act of 1984 (PL 98-397) (final regulations, EE-35-85,. T.D. 8219, 1988 WL 265758 (IRS TD), 53 FR 31837-03)),. The notices referred to in this NPRM are required by statute and must be provided by employers to retirement plan participants to inform participants of their rights under the plan or under the law. Failure to timely notify participants of their rights may result in loss of plan benefits. Proposed Collection; Comment Request for Regulation Project [REG-124667-02, EE-35-85], 73 FR 29180-01, 2008 WL 2091015 (F.R.). Comments should be sent to Glenn Kirkland, IRS, Room 6516, 1111 Constitution Ave. N.W., Washington, D.C. 20224.
Source: 
Westlaw:
Proposed Collection; Comment Request for Regulation Project [REG-106527-98], 73 FR 25828-01, 2008 WL 1957691 (F.R.);
Proposed Collection; Comment Request for Regulation Project [REG-251701-96], 73 FR 26188-02, 2008 WL 1966831 (F.R.); Proposed Collection;
Comment Request for Regulation Project [REG-209826-96], 73 FR 27028-02, 2008 WL 1999653 (F.R.);

Proposed Collection; Comment Request for Revenue Procedure 2005-24/Notice 2006-15, 73 FR 27029-01, 2008 WL 1999654 (F.R.);

Proposed Collection; Comment Request for Form 8801, 73 FR 29179-01, 2008 WL 2091013 (F.R.);

Proposed Collection; Comment Request for Regulation Project [REG-124667-02, EE-35-85], 73 FR 29180-01, 2008 WL 2091015 (F.R.)
Department of the Treasury, Internal Revenue Service:

Proposed Collection; Comment Request for Regulation Project [REG-106527-98], 73 Federal Register 25828, No. 89, Notices – May 7, 2008;
Proposed Collection; Comment Request for Regulation Project [REG-251701-96], 73 Federal Register 26188-26189, No. 90, Notices – May 8, 2008;
Proposed Collection; Comment Request for Regulation Project [REG-209826-9], 73 Federal Register 27028-27029, No. 92, Notices – May 12, 2008
Proposed Collection; Comment Request for Revenue Procedure 2005-24/Notice 2006-15, 73 Federal Register 27029-27030, No. 92, Notices – May 12, 2008;
Proposed Collection; Comment Request for Form 8801 and Proposed Collection; Comment Request for Regulation Project [REG-124667-02, EE-35-85], 73 Federal Register 29179 , No. 98, Notices – May 20, 2008.

Request for Regulation Project [REG-124667-02, EE-35-85], 73 Federal Register 29180-29181, No. 98, Notices – May 20, 2008.
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Asset Transfer Letters





	Asset transfer letters include all correspondence to third parties who hold clients' assets or who need to make title or beneficiary designation changes within their records. The letters are prepared, so the client(s) can easily take the appropriate letter to the institutions where the assets are held, and sign paperwork requested by each institution.
The Asset Transfer Letters highly increase the likelihood that the trust will be fully funded, and nearly eliminate calls to the law office from banks and other institutions with standard questions. Letters are customized for each situation/type of asset, and are personalized with the client(s)' name, address, and trust information. The client(s) only needs to insert the name of the institution and the account number, and deliver or mail the letter as appropriate. Use of these letters also makes certain that the ownership and beneficiary designations on life insurance and tax-deferred assets are analyzed and directed appropriately.
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Asset Transfer Letters may be chosen individually, giving the user the ability to select only the letters needed, or may be chosen as a group of letters ("One of each letter"). If a group of letters is selected, the system will generate one of each type of letter and blank lines will be inserted into the letters where appropriate, (e.g., beneficiary designations). If individual letters are selected and prompt boxes are completed, the letter will be customized with appropriate information. If chosen individually, the system will prepare up to ten letters of each type.
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The system offers the option as to whether information in the Contacts database should be integrated into the letters generated. If Yes is selected, the contacts database will be displayed for each letter allowing you to choose which contact is appropriate. If No is selected, letters will be generated with blanks so that the contact information can be filled in at a later date.
[image: image4.png]/C Trust Plus
System Covies Customizer_GeneratonQuick Start_Suppies_Members Orly _telp

Two Individual

Revocable Trust -

ssion 16, Garci

MainMenu | PhraseDoc |  Back Forward Preview

Selection

Hap

locument Selection

De-Select

90 v e w o v e

Create
Documents

SELECTASSET TRANSFER LETTERS

A Instructions to Banks and Credit Unions.
B. Instructions to Stockbrokers and Financial Planners
C. Instructions to Stock Transfer Agent

. Savings Bond Department, Federal Reserve Bank

E Transfer of Ownership on Out-of-State Real Estate
F.Instructions to Managing Pariner

. Life Insurance Beneficiary

H.Life Insurance Ownership

I Retirement Plans, IR4s, Keoghs or TDAs - Beneficiary

BO0O000O0O=]

Supplies

‘Substantive

Legal
W

Customizer

Access
Members
Only





A variety of letters are available for selection. If contact information is to be integrated, the Contact screen will be displayed at this time.
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Depending on the document, the system will prompt the user for additional information. At any prompt, if the word TRUST is inserted, the software will automatically insert full language naming the trustee(s) of the appropriate trust(s). After proceeding through the prompt boxes, the system gives you the option to choose an additional letter of the same type, or to exit back to the Asset Transfer Letters menu.
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