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Don’t Under Price Your Services
By Colleen Cowles
Estate planning attorneys frequently under value services provided.  Many of us enjoy the estate planning area because we want to help people in a non-adversarial setting.  The same characteristics that make us good listeners, good counselors, and good analyzers of the best estate planning options for our clients can also make us shy away from asking clients for money.  The tendency to undercharge has increased since computerization has minimized the number of hours required to complete a specific estate plan, even though systematization requires investment on the part of the firm.  If we continue to structure fees on an hourly basis, the more efficient we become, the less we make!  If package pricing is based on an approximation of the number of hours the project will take, the result is no different.  Clients appreciate efficient, fast, individualized service.  Use of systems is a win-win situation if we provide the best service possible to our clients, and are paid reasonably for our services and for keeping updated with systems and on pertinent areas of the law.
Establishing fees is challenging.  First, we have no wholesale cost for services.  Tangible goods can be sold based on a specific markup from wholesale.  We don’t have that guideline.  It is also much more difficult for us and for our clients to compare fees of various attorneys since there is so much variation in services provided.  Without education, clients may compare apples and oranges in comparing fees among estate planners.
Estate planning services are not a ‘commodity’, but price does dictate value.  We may be able to undervalue our services for a limited period of time, but eventually, the client suffers for the attorney’s under pricing.  How would you like to be perceived in the community? As the cheapest attorney available, or the BEST?  You can’t be both.

If services are under priced, the firm will be required to handle greater volume in order to meet financial goals.  If greater volume isn’t accomplished, then cash flow concerns will be created.  Either way, the result is an attorney who is either burned out or stressed out.  It is very difficult to provide superior services to clients under these circumstances.  A downward spiral can result if the situation isn’t remedied, since if services suffer, then it is more difficult to increase fees, or to maintain or increase volume.

So, how do we set fees which are reasonable for our clients and for us?  Think about how your current fees were established.  Most of us, at one time or another, set fees based on either what the competition was charging, conversion of hourly rates based on how many hours we believe something will take, or a grasp in the air and the look on clients’ faces when fees are discussed.  These techniques aren’t very scientific, but have worked for years.  However, as our practices and the nature by which we supply services changes, we need to analyze our existing fee structure and the way fees are determined.
The beginning point is to analyze your current fee structure to determine whether change is necessary, and, if so, what change is needed.  The following procedure in analyzing fees may be of help:

1. Does a fee structure exist in your firm?   Do you have a written policy or fee schedule which provides objective methods for determining fees for a given type of service?  If a written fee schedule does not exist, quoted fees will very likely be inconsistent from client to client, and will probably be lower than they should be.  Most of us will be swayed when quoting fees based on subjective feelings toward the prospective client.  It is also very easy to underestimate our investment in terms of time and money in providing service to the client.  The more we systematize and delegate, the more we may underestimate fees, since our perception is that this service will be easy to supply.  It is almost impossible to remember, at the time we are initially speaking with a client, the commitment of handling all details of the matter.  For public relations purposes, we probably will not want to send bills in the future for a quick phone call if no other service is provided, since clients tend to be frustrated by a bill for a five minute phone call.  However, the package fee should incorporate some cushion for these potential services as well as immediate services to be provided.

2. Analyze your goals.  Are you comfortable with the volume you are currently handling?  If so, is more income needed to reach goals?  In this case, consider increasing prices, and closely watch the impact (if any) on volume.   You may find that volume is not affected at all, or if volume is affected slightly, you may realize that you have more time available.  When time is available, you may discover that existing clients need services which you may not have taken the time to analyze (is an irrevocable life insurance trust needed, or should the family begin discussing options for transition of the family business?)  Greater income may be realized, while serving fewer clients.  Increasing profits in the estate planning area can also make it easier to phase out of other areas of practice to focus more exclusively on the estate planning practice.

Is your work load too heavy?  In this case, a price increase is a logical method of increasing income.  If volume decreases, you may not mind.  If it doesn’t, the additional cash flow can be used to increase staff or for systems and/or training to create greater efficiency within the firm.  This, in turn, can allow you to maintain or increase volume and increase price, profitability, and client satisfaction, while decreasing stress and work hours.

3. Make a decision on fees, put it in writing, and stick by it for at least sixty days.  When fees are increased, it is likely that clients may question fees until you get comfortable with the new fee structure.  As soon as you realize that the services you provide are well worth the fees paid, client will also accept that.  After analyzing the benefits of your services to your clients and the investment you make in providing excellent service, set fees that you believe are fair to the client and fair to you.  Then stick with them.
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LEGISLATIVE UPDATE

IRS Interim Guidance Issued on Treatment of Bundled Fiduciary Fees

In Notice 2008-32, the Internal Revenue Service published interim guidance on the treatment of investment advisory fees and other costs subject to the 2-percent floor under I.R.C. § 67(a). The guidance applies to costs that are bundled as part of one commission or fee paid to the executor or trustee, referred to as “bundled fiduciary fees”) and are incurred by an estate or non-grantor trust.
The notice states that for tax years beginning before January 1, 2008, estates and non-grantor trusts will not be required to determine the portion of a Bundled Fiduciary Fee that is subject to the 2-percent floor under I.R.C. § 67 . Instead, the full amount of the Bundled Fiduciary Fee may be deducted without regard to the 2-percent floor. However, the Service advised that payments by the fiduciary to third parties for expenses subject to the 2-percent floor are readily identifiable and, therefore, must be treated separately from the Bundled Fiduciary Fee.
The interim guidance was published as a result of the U.S. Supreme Court’s decision in Knight v. C.I.R., 128 S. Ct. 782, 2008-1 U.S. Tax Cas. (CCH) P 50132, 101 A.F.T.R.2d 2008-544 (U.S. 2008), issued 1/16/08. The unanimous ruling by the Supreme Court affirmed previous decisions by the Internal Revenue Service, the U.S. Tax Court, and the U.S. Court of Appeals for the Second Circuit, which held that because fees paid to an investment advisor by a trust could be incurred even if the property were held individually, the deduction was subject to the 2 percent floor for miscellaneous itemized deductions under I.R.C. §  67. Final regulations consistent with the Supreme Court's holding will address the issue raised when a an estate or non-grantor trust pays a Bundled Fiduciary Fee in which some of the costs are subject to the 2-percent floor and some are fully deductible without regard to the 2-percent floor. Final regulations will apply prospectively and will be issued after an extended comment period granted in this Notice, ending after the due date for filing 2007 income tax returns (determined without regard to extensions).
Source:
Westlaw: Section 67, Limitations on Estates or Trusts for Bundled Investment Management and Advisory Costs, Notice 2008-32, 2008 WL 510055; Internal Revenue Service: Section 67 Limitations on Estates or Trusts for Bundled Investment Management and Advisory Costs, Notice 2008-32, February 28, 2008.
New Information Released on Stimulus Payments to Recipients of Social Security and Certain Veterans Benefits

In IR-2008-21, the Internal Revenue Service announced that it has released additional information on the upcoming economic stimulus payments, with a special emphasis on details pertaining to taxpayers receiving Social Security and certain veterans’ benefits. The new information is available in a specially designed section for taxpayers on the IRS’s website and includes an extensive set of Frequently Asked Questions about the stimulus payments. In order to receive the stimulus payments, millions of recipients of Social Security and certain veteran’s benefits, as well as low-income workers, who don’t normally file a tax return will need to do so this year in order to receive a payment. A special version of Form 1040A has also been released for this group, highlighting the specific sections of the return that needs to be filled to qualify for a stimulus payment.

“Most taxpayers just need to file a 2007 tax return in order to automatically receive the stimulus payment,” said Acting IRS Commissioner Linda Stiff. “But we are especially concerned about recipients of Social Security and veterans’ benefits who may need to take special steps this year to file a tax return in order to obtain a stimulus payment. IRS.gov will help taxpayers get what they need.”

Sources:
Westlaw: More Information on Stimulus Payments Posted to IRS.gov; New Details for Recipients of Social Security, Veterans Benefits, IR-2008-21, 2008 WL 400354; Internal Revenue Service: More Information on Stimulus Payments Posted to IRS.gov; New Details for Recipients of Social Security, Veterans Benefits, IR-2008-21, Feb. 15, 2008.

Internal Revenue Service Will Not Acquiesce In U.S. Tax Court’s Stock Valuation Ruling
In the March 3 Internal Revenue Bulletin 2008-9, the Commissioner of the IRS announced that it does not acquiesce in the decision by the Kohler v. C.I.R., T.C. Memo. 2006-152, T.C.M. (RIA) P 2006-152, 92 T.C.M. (CCH) 48 (2006), not acquiesced, 2008-9 I.R.B. 483 (2008).

In the case, which was decided in July 2006, the executrix for the Estate of Frederic C. Kohler petitioned the court for redetermination of an estate tax deficiency resulting from the IRS's valuation of stock held by the estate in Kohler Co., a closely held company. In addition, family members of the deceased petitioned for redeterminations of deficiencies in related gift tax cases. The IRS’s valuation of the stock was approximately $100 million higher than the valuation determined by the estate. In valuing the stock, the IRS ignored a tax-free exchange of the stock in a reorganization, transfer restrictions on the post-reorganization stock and purchase options. Accordingly, deficiencies in petitioners' Federal estate and gift taxes for 1998 amounted to over $54 million and accuracy-related penalties under section 6662(a) exceeded $10 million.

The Tax Court held that “Respondent failed to introduce any evidence or present any arguments to persuade us that the value reported on the estate's tax return was incorrect, and accordingly respondent has failed to meet his burden of proof. In contrast, both of the estate's experts provided thoughtful valuations reflecting the true nature of the Kohler business and used valuation methods considered reliable for privately held companies like Kohler… We have found the value of the stock held by the estate is the value the estate reported on its return. We therefore need not address whether the estate is liable for the accuracy-related penalty.” Further, the court determined that based upon the value of stock determined in the estate tax case, “none of the petitioners in the gift tax cases has made a substantial gift tax valuation understatement.”

In the announcement, the IRS noted that “nonacquiescence” signifies that, although no further review was sought, the Service does not agree with the holding of the court and, generally, will not follow the decision in disposing of cases involving other taxpayers. The Service also noted that actions on decisions, which are the documents announcing whether the Service will follow the holdings in certain cases are not intended to serve as public guidance and may not be cited as precedent.
Source:
Westlaw:  Estate Taxes: IRS Says It Will Not Acquiesce In 'Kohler' Stock Valuation Ruling, 041 DTR K-1, 2008; Internal Revenue Service: Actions Relating to Decisions of the Tax Court, 2008-9 I.R.B., March 10, 2008.
Applicable Federal Rates for March (Revenue Ruling 2008-11)
TABLE 1

Applicable Federal Rates (AFR) for March 2008
Period for Compounding

	
	Annual
	Semiannual
	Quarterly
	Monthly

	Short-term

	AFR
	2.25%
	2.24%
	2.23%
	2.23%

	110% AFR
	2.48%
	2.46%
	2.45%
	2.45%

	120% AFR
	2.71%
	2.69%
	2.68%
	2.68%

	130% AFR
	2.93%
	2.91%
	2.90%
	2.89%

	Mid-term

	AFR
	2.97%
	2.95%
	2.94%
	2.93%

	110% AFR
	3.28%
	3.25%
	3.24%
	3.23%

	120% AFR
	3.57%
	3.54%
	3.52%
	3.51%

	130% AFR
	3.88%
	3.84%
	3.82%
	3.81%

	150% AFR
	4.48%
	4.43%
	4.41%
	4.39%

	175% AFR
	5.23%
	5.16%
	5.13%
	5.11%

	Long-term

	AFR
	4.27%
	4.23%
	4.21%
	4.19%

	110% AFR
	4.70%
	4.65%
	4.62%
	4.61%

	120% AFR
	5.14%
	5.08%
	5.05%
	5.03%

	130% AFR
	5.58%
	5.50%
	5.46%
	5.44%


TABLE 2

Adjusted AFR for March 2008 for purposes of I.R.C. § 1288(b)
Period for Compounding

	 
	Annual
	Semiannual
	Quarterly
	Monthly

	Short-term adjusted AFR
	2.12%
	2.11%
	2.10%
	2.10%

	Mid-term adjusted AFR
	2.93%
	2.91%
	2.90%
	2.89%

	Long-term adjusted AFR
	4.11%
	4.07%
	4.05%
	4.04%


TABLE 3

Rates under I.R.C. § 382(f) for March 2008

	Adjusted federal long-term rate for the current month
	4.11%

	Long-term tax-exempt rate for ownership changes during the current month
(the highest of the adjusted federal long-term rates for the current month and the prior two months.)
	4.25%


TABLE 4

Appropriate Percentages under I.R.C. § 42(b)(2) for March 2008
	Appropriate percentage for the 70% present value low-income housing credit
	7.84%

	Appropriate percentage for the 30% present value low-income housing credit
	3.36%


TABLE 5

Rate under I.R.C. § 7520 for March 2008
	Applicable federal rate for determining the present value of an annuity, an
 interest for life or a term of years, or a remainder or reversionary interest
	3.6%


Source:
Westlaw: Interest Rates: IRS Sets Applicable, Adjusted Federal Interest Rates for March, Rev. Rul. 2008-11, 2008 WL 458501; Internal Revenue Service: Rev. Rul. 2008-11, 2008-10 I.R.B. 541, March 10, 2008.

IRS Requests Public Comments on Forms SS-4 and SS-4PR Affecting Estate Planning Practitioners

In continuing efforts under the Paperwork Reduction Act of 1995, the IRS is soliciting comments from the general public on Form SS-4, Application for Employer Identification Number, and Form SS-4PR, the Spanish version. Taxpayers who are required to have an identification number for use on any return, statement, or other document must prepare and file Form SS-4 or Form SS-4PR (Puerto Rico only) to obtain a number. The information is used by the Internal Revenue Service and the Social Security Administration in tax administration and by the Bureau of the Census for business statistics. Comments are due by May 5.

No changes are being made to the form at this time. However, comments are requested on 1) whether the collection of information is necessary for the proper performance of the functions of the agency, including whether the information shall have practical utility, 2) the accuracy of the agency's estimate of the burden of the collection of information, ways to enhance the quality, utility, and clarity of the information to be collected, 3) ways to enhance the quality, utility, and clarity of the information to be collected; 4) ways to minimize the burden of the collection of information on respondents, including the use of information technology, and 5) estimates of start-up and operating costs, maintenance, and purchase of services to provide information.

Comments should be sent to Glenn Kirkland, IRS, Room 6129, 1111 Constitution Ave. N.W., Washington, D.C. 20224.
Source:
Westlaw: Proposed Collection; Comment Request for Form SS-4 and SS-4PR, 73 FR 12253-02, 2008 WL 594228; Internal Revenue Service: Proposed Collection; Comment Request for Form SS-4 and SS-4PR, 73 Federal Register 12253-12254, No. 45., Notices – March 6, 2008.
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Using the Cowles
Estate Organizer Binder




As of February 2008, the Cowles Estate Organizer Binder has a new look! The response has been extremely positive and we hope that you are as excited about the changes as we are! (Click HERE for specific information on these changes including updated pricing.)
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The Cowles Estate Organizer Binder is intended to help you organize the documents, instructions, and information your clients need in a single, organized, and straightforward way that your clients will appreciate and utilize for many years to come.
The binder content now includes an assembly checklist replacing the colored pages used previously. A new tab format complements the binder design AND provides a ready description of the materials included behind each tab. In addition, the Cowles software (beginning with version 18.1) offers a new Binder Insert and CD Label along with other existing tools to further enhance the professional look and functionality of the binder.
See below to view an expanded version of the assembly checklist including a description and location of each item. (This will also be available in the Cowles Members Only Tech Tips archive.) This checklist was designed to streamline the assembly of the binder contents making this process easier for you! We hope these tools will be helpful as you continue to implement the new Estate Organizer Binder into your practice.
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Guide for Assembling the Estate Organizer Binder
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Step 1. Print out the following items using the Cowles software:
a. Cover Pages
This item includes various title pages for use with the binder:
· A title page for the Complete Estate Plan customized with the name of the grantor(s) and the name, address, and phone number of the law firm.
· A title page for the Revocable Living Trust customized with the trust name and grantor name(s).
· A recordable title page for the revocable trust - included so legal descriptions can be inserted on the title page before recording to ensure that legal descriptions show up in the chain of title on real estate affected by the document (e.g. trust, certificate of trust, power of attorney).
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The cover pages are selected from Supporting Documents in the Phrase/Document Selection area of Trust Plus.
b. Binder Cover Insert
The insert is designed to be placed into the sleeve on the front cover of the Estate Organizer Binder, allowing the binder to be personalized for each client. Print this insert on cardstock (or business card stock) and then cut to business card size before inserting.


The Binder Cover Insert is selected from Supporting Documents in the Phrase/Document Selection area of Trust Plus.
c. CD-ROM Label
A personalized CD may be generated for your client for use in providing electronic versions of selected client materials (such as the asset transfer letters/documents). Print customized text on a CD label (such as Avery 5931 or 8931) to create a professional, finished look for your client's electronic documents.
Caution: you may want to limit this electronic delivery to letters/other supporting documents, or use read-only files to discourage client modifications to core documents.
The CD Label is selected from Supporting Documents in the Phrase/Document Selection area of Trust Plus.
d. Billfold Card
The Billfold Card for client use in titling new assets, containing the proper language for titling of assets, will be prepared by your software, so the clients can have language for accurate titling of their assets in their billfold at any time. If two individual trusts are created, three billfold cards will be created - one for his trust, one for her trust, and one for the two trusts as tenants in common. For future assets acquired, the clients may use whichever card will accurately title the asset. The cards may be laminated as a service to the client(s). It is convenient for the client and third party institutions, and an effective marketing technique as well, to insert your business card on the back of the billfold card for easy reference. The billfold card specifically states that ownership of tax-deferred assets should not be transferred to the trust, to prevent potential issues created by a client using the billfold card in regard to titling of tax-deferred assets.
The Billfold Card is selected from Asset Transfer Documents in the Phrase/Document Selection area of Trust Plus.
Step 2. Make copies of the following documents:
· Declaration of Trust
· Bill of Sale
· Comprehensive Transfer Document
· Deeds, assignments, and/or other documents transferring assets to the trust
· Certificate of Trustee Authority and Power (Long form, short form and/or UTC Certification)
· Pourover Will
· Power of Attorney
· Health Care Directives, HIPPA Form
· Irrevocable trust(s) such as a life insurance trust or supplemental needs trust
· Other additional documents as appropriate
Step 3. Remove "Instructions for the Preparer" and the previous page from the binder materials.
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Assemble the binder in this order:

· Complete Estate Plan Cover Sheet
· Information About Your Estate Organizer page
· Definitions page
· Summary of Contents page
· Schedule of Legal Documents page
· TAB: Description of Documents
· Section 1 (pages 1-1 through 1-5)

· TAB: Explanation of Trust
· Section 2 (pages 2-1 through 2-3)

· TAB: Maintaining Trust/Changing Trustee
· Section 3 (pages 3-1 through 3-4)

· TAB: Procedure After Death
· Section 4 (pages 4-1 through 4-11)

· TAB: Asset Transfers
· Section 5 (pages 5-1 through 5-6)

· TAB: Asset Transfers
· Sample Forms - All blank and sample letters

· TAB: Living Trust
· Cover sheet of the trust agreement
· Trust agreement (copy)
· Bill of sale (copy)
· Comprehensive transfer document (copy)

· TAB: List of Assets
· Specific List of Assets pages
· Deeds, assignments, and/or other asset transfer documents (copies)

· TAB: Certificate of Trustee Authority
· Certificate of trustee authority and power (short form)/UTC certification (copy)
· Certificate of trustee authority and power (long form) (copy)

· TAB: Pourover Will
· Pourover will (copy)

· TAB: Power of Attorney
· Power of attorney (copy)

· TAB: Health Care Directives
· Any health care directives and the HIPAA form (copies)

· TAB: Irrevocable Trust
· Text pages discussing life insurance planning
· Any irrevocable trust documents (copies)

· TAB: Other Documents
· Any additional documents as appropriate
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Step 1. CD-ROM Label
Place the CD label on a client-ready CD containing any electronic documents and insert the CD into the CD sleeve included with the Estate Organizer Binder. Insert the sleeve in the lower two binder rings on top of the complete estate plan cover sheet.
Step 2. Billfold Card
Insert the laminated billfold card (with or without the firm business card on the reverse side) in the first slot on the inside front cover.

Step 3. Attorney Business Card
Insert the attorney's business card in the second slot on the inside front cover.

Step 4. Binder Cover Insert
Insert the binder cover insert in the holder on the front cover of the binder.

Step 5. Original Documents
Prepare the originals; print out covers and envelopes as needed for the original documents.
Call us today at (800) 366-1730, or email us at west.appsupport@thomson.com
if you have any questions.
Start of Tech Tips article
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