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Balancing conflicting goals is a great planning challenge when clients are in second marriages. For example, most clients want to both provide for the surviving spouse and protect an inheritance for children of a previous marriage. Personal residences, long-term care issues, and estate tax issues all require special consideration in this situation, whether the trust is an "All to Spouse" plan or a plan where assets are kept separate.
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	Market Changes Only Reason for Applying Estate Tax Alternate Valuation According to IRS Proposed Rule


On April 25, the Internal Revenue Service issued proposed regulations (REG-112196-07) relating to the circumstances under which the election to use the alternate valuation method under I.R.C. § 2032 is available to estates filing Form 706, United States Estate (and Generation-Skipping Transfer) Tax Return. The proposed guidance amends Reg §20.2032-1(f) to clarify that the alternate valuation election is only available to estates if they experience a reduction in gross value of the estate following the decedent’s date of death due to changes in market conditions and not due to other post-death events. The proposed rules define market conditions as “events outside of the control of the decedent (or the decedent's executor or trustee) or other person whose property is being valued that affect the fair market value of the property being valued. Changes in value due to mere lapse of time or to other post-death events other than market conditions will be ignored in determining the value of decedent's gross estate under the alternate valuation method.” Examples are also provided.


Under I.R.C. § 2031, generally decedent's gross estate is valued on the date of his or her death. I.R.C. § 2032, however, allows the gross estate to be valued on an alternate valuation date with property that was distributed, sold, exchanged, or otherwise disposed of within 6 months after the decedent's death valued as of the date of distribution, sale, exchange, or other disposition and property not distributed, sold, exchanged, or otherwise disposed of within six months after the decedent's death valued as of the date that is six months after the decedent's death. The IRS explained that, under the wording of the code, changes in the value of the decedent's gross estate due to a mere lapse of time are not to be considered in valuing the decedent's gross estate under the alternate valuation method.

The IRS said it is issuing the proposed regulations in response to conflicting court decisions on this issue noting that two judicial decisions have interpreted I.R.C. § 2032 differently in determining whether post-death events other than market conditions may be considered in utilizing the alternate valuation method. In the first case cited (Flanders v. U.S., 347 F. Supp. 95, 72-2 U.S. Tax Cas. (CCH) P 12881, 30 A.F.T.R.2d 72-5872 (N.D. Cal. 1972)), the district court held that a reduction in the value of trust property included in the decedent's estate as a result of the trustee voluntarily entering into a Land Conservation Agreement, after decedent’s death, restricting the use of the land could not be taken into consideration in valuing the property under the alternate valuation method because the reduction in value was not a result of market conditions. However, in a recent case (Kohler v. C.I.R., T.C. Memo. 2006-152, T.C.M. (RIA) P 2006-152, 92 T.C.M. (CCH) 48 (2006), not acquiesced, 2008-9 I.R.B. 483, 2008 WL 546168 (2008)) the U.S. Tax Court held that discounts applied to the value of closely-held corporate stock resulting from restrictions imposed pursuant to a post-death reorganization of the Kohler Company should be taken into consideration in valuing the stock on the alternate valuation date.


The proposed rules followed the IRS's earlier announcement that it would not acquiesce (2008-9 I.R.B. 483, 2008 WL 546168 (2008)) in the U.S. Tax Court's decision in Kohler v. Commissioner.
Source:
Westlaw: Gross Estate; Election to Value on Alternate Valuation Date, 73 FR 22300-02, 2008 WL 1826478; Internal Revenue Service:  Proposed Rules, Gross Estate; Election to Value on Alternate Valuation Date, 73 Federal Register 22300-22303, No. 81, Proposed Rules – April 25, 2008.



	IRS Issues Ruling that Grantor’s Power to Substitute Other Assets for Trust Assets Does Not Require Trust Assets to be Included in Estate


Recently the Internal Revenue Service issued Revenue Ruling 2008-22 addressing whether I.R.C. § 2036 or I.R.C. § 2038 requires the corpus of an inter vivos trust to be included in the grantor's gross estate if the grantor retains the power, exercisable in a nonfiduciary capacity, to acquire property held by the trust through substitution of other property of equivalent value. According to the ruling, “for estate tax purposes, the substitution power will not, by itself, cause the value of the trust corpus to be includible in the grantor's gross estate, provided the trustee has a fiduciary obligation (under local law) to ensure the grantor's compliance with the terms of this power by satisfying itself that the properties acquired and substituted by the grantor are in fact of equivalent value and further provided that the substitution power cannot be exercised in a manner that can shift benefits among the trust beneficiaries.”


According to the facts outlined, the deceased-grantor established and funded an irrevocable inter vivos trust for the benefit of grantor’s descendants. The terms of the trust prohibited the grantor from serving as trustee but provided the grantor with a power to acquire at any time any property held in trust by substituting other property of equivalent value. The power was exercisable in a non-fiduciary capacity without approval or consent of any fiduciary. The grantor needed merely to certify in writing that the substituted property and the trust property for which it was exchanged were equivalent in value. Local law imposes upon trustees a fiduciary obligation to ensure that the properties being exchanged are of equivalent value, and provides that, if a trust has two or more beneficiaries, the trustee must act impartially in investing and managing the trust assets, taking into account differing interests of the beneficiaries. Under local law and without restriction in the trust, the trustee had discretionary power to acquire, invest, reinvest, exchange, sell, convey, control, divide, partition, and manage the trust property in accordance with the standards provided by law. Upon the grantor’s death, the question arose as to whether the grantor’s retained power of substitution required the trust corpus to be included in grantor’s gross estate.


In the ruling, the IRS cited the rationale of the U.S. Tax Court's decision in Estate of Jordahl v. Commissioner of Internal Revenue, 65 T.C. 92, 1975 WL 3067 (1975), acquiescence recommended, AOD-1977-129, 1977 WL 46654 (I.R.S. AOD 1977) and acq., 1977-2 C.B.1 (1975), in which the court held that a substitution power is not a power to alter, amend, or revoke a trust. The Service noted that, unlike the facts in Estate of Jordahl, since the trust instrument expressly prohibited the decedent-grantor from serving as trustee and provided that the power of substitution was held in a nonfiduciary capacity, the deceased was not subject to the rigorous standards imposed upon fiduciaries. However, since the terms of the trust required the substituted assets to be equivalent in value to the trust assets exchanged and the trustee had a fiduciary obligation to ensure that the assets exchanged were of equivalent value, the grantor could not exercise the power in a manner that would reduce the value of the trust corpus or increase grantor’s net worth. In addition, since the trustee had the ability to reinvest the assets and was bound by a duty of impartiality toward the trust beneficiaries, the trustee could prevent shifting of benefits among the beneficiaries that could otherwise result from a substitution of property by the grantor. Therefore, the IRS concluded that under these circumstances the deceased-grantor’s “retained power will not cause the value of the trust corpus to be included in D's gross estate under § 2036 or 2038.”

Source:
Westlaw: Substitution Power, Rev. Rul. 2008-22, 2008-16 I.R.B. 796, 2008 WL 1771002, Internal Revenue Service: Rev. Rul. 2008-22, 2008-16 I.R.B., April 21, 2008.



	Proposed Guidelines for Granting Extensions of Time for GST Exemptions Released by IRS


Last month, the Internal Revenue Service issued proposed regulations (REG-147775-06) providing guidance under I.R.C § 2642(g)(1) as to the circumstances and procedures under which an extension of time will be granted to transferors or their estates who failed to make 1) a timely allocation of generation-skipping transfer (GST) exemption to a transfer, 2) an election under I.R.C. § 2632(b)(3) not to have the deemed allocation of GST exemption apply to a direct skip, 3) an election under I.R.C. § 2632(c)(5)(A)(i) not to have the deemed allocation of GST exemption apply to an indirect skip or transfers made to a particular trust, and 4) an election under I.R.C. § 2632(c)(5)(A)(ii) to treat any trust as a GST trust for purposes of section 2632(c). The proposed guidance also describes circumstances under which extensions of time will not be granted because the standards for granting relief are not met.


While the proposed regs noted that the IRS will take into account all relevant facts in making a determination, specific factors that will be considered in determining whether a transferor or the executor of the estate acted reasonably and in good faith include 1) the intent of the transferor or the executor to timely allocate the GST exemption or to timely make an election as evidenced by relevant documents, such as the trust instrument, transfer document, federal gift or estate tax return, or correspondence, 2) the occurrence of intervening events beyond the control of the transferor or of the executor, as defined by the Code, that caused the failure to allocate the GST exemption to a transfer or the failure to make the election, 3) the lack of awareness by the transferor or the executor of the need to allocate the GST exemption to a transfer after exercising reasonable diligence when considering the complexity of the situation and the experience of the transferor or the executor, 4) consistency by the transferor in allocating or not allocating the GST exemption, unless a change of circumstances supports a deviation, and 5) reliance by the transferor or the executor on the advice of a qualified tax professional. A list of factors used to determine whether the interests of the Government would be prejudiced is also included.


According to the proposed guidance, “relief provided under section 2642(g)(1) will be granted through the IRS letter ruling program.” 

Source:
Westlaw: Regulations Under Section 2642(g), 73 FR 20870-01, 2008 WL 1741361; Internal Revenue Service:  Proposed Rules, Regulations Under Section 2642(g), 73 Federal Register 20870-20877, No. 75, Proposed Rules – April 17, 2008 (PDF Version)


	Applicable Federal Rates for May (Revenue Ruling 2008-24)
TABLE 1

Applicable Federal Rates (AFR) for April 2008

Period for Compounding

Annual
Semiannual
Quarterly
Monthly
Short-term
AFR
1.64%

1.63%

1.63%

1.62%

110% AFR
1.80%

1.79%

1.79%

1.78%

120% AFR
1.97%

1.96%

1.96%

1.95%

130% AFR
2.13%

2.12%

2.11%

2.11%

Mid-term
AFR
2.74%

2.72%

2.71%

2.70%

110% AFR
3.01%

2.99%

2.98%

2.97%

120% AFR
3.29%

3.26%

3.25%

3.24%

130% AFR
3.57%

3.54%

3.52%

3.51%

150% AFR
4.12%

4.08%

4.06%

4.05%

175% AFR
4.82%

4.76%

4.73%

4.71%

Long-term
AFR
4.21%

4.17%

4.15%

4.13%

110% AFR
4.64%

4.59%

4.56%

4.55%

120% AFR
5.06%

5.00%

4.97%

4.95%

130% AFR
5.49%

5.42%

5.38%

5.36%

TABLE 2

Adjusted AFR for May 2008 for purposes of I.R.C. § 1288(b)
Period for Compounding

Annual
Semiannual
Quarterly
Monthly
Short-term adjusted AFR
2.07%

2.06%

2.05%

2.05%

Mid-term adjusted AFR
3.17%

3.15%

3.14%

3.13%

Long-term adjusted AFR
4.71%

4.66%

4.63%

4.62%

TABLE 3

Rates under I.R.C. § 382 for May 2008

Adjusted federal long-term rate for the current month
4.71%

Long-term tax-exempt rate for ownership changes during  the current month (the highest of the adjusted federal long-term rates for the currentmonth and the prior two months)

4.71%

TABLE 4

Appropriate Percentages under I.R.C. § 42(b)(2) for May 2008

Appropriate percentage for the 70% present value low-income housing credit

7.80%

Appropriate percentage for the 30% present value low-income housing credit

3.34%

TABLE 5

Rate under I.R.C. § 7520 for May 2008

Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years, or a remainder or reversionary interest

3.2%

Source:
Westlaw: Federal Rates; Adjusted Federal Rates; Adjusted Federal Long-term Rate and the Long-term Exempt Rate, Rev. Rul. 2008-24, 2008 WL 1759255 (2008); Internal Revenue Service: Rev. Rul. 2008-24, 2008-10 I.R.B., May 5, 2008.
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Sample Sessions






	The Samples tab across the top of the Session screen in Cowles Trust Plus® provides examples of various types of plans for reference, or to duplicate and edit as desired. Although the software makes custom drafting and selection of phrases and documents for each plan easy, saving samples preserves favorite plans and makes them easy to access when desired.
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By highlighting the appropriate sample session and clicking the Copy and Open button, the system will make a copy of the session and place it on the Existing tab. The following prompts will be displayed:
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If Yes is selected, the system will clear all information on the Enter Merge Information screen, allowing for easy insertion of new client and appointment information. (You may also easily change this information after creating your new session.)

Next the Session Information window allows you to associate a new client with this session, add a new description, and a new user where appropriate.
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The sample is then placed on the existing tab where it may be accessed and edited as needed. 

Create Your Own Samples
Your own favorite plans may also be saved as samples by utilizing the copy function on the existing tab. Highlight the appropriate session, click the Copy button and the following prompt will appear:
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If Yes is selected, the system will create an additional copy of your session and add it to the Samples tab. If No is selected, the system will create an additional copy of your session and add it to the Existing tab.

The system will now display an additional prompt:
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If Yes is selected, the system will clear all information on the Enter Merge Information screen, allowing for easy insertion of new client and appointment information. (You may also easily change this information when you are creating your new session.) 

Your session will now be displayed on the Samples tab and may be used as a model when generating future sessions.  
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A brief description of the sample sessions included with the system are as follows:

Session 1: Wells Revocable Trust: This session illustrates an individual revocable trust incorporating testamentary trust provisions for minor children.
Session 2: Garcia Revocable Trust: This session illustrates a joint revocable trust for a married couple incorporating testamentary trust provisions for minor children.
Session 3: Cramer Revocable Trust: This session illustrates an individual revocable trust incorporating federal estate tax planning phrases.
Session 4: Jackson Revocable Trust: This session illustrates a revocable trust with some assets poured over to a supplemental needs trust.
Session 5: Cramer Irrevocable Trust: This session illustrates an irrevocable trust for an individual.
Session 6: Clark Irrevocable Trust: This session illustrates a joint irrevocable trust for a married couple.
Session 7: Michael W. Lee Will: This session utilizes the "two wills" option in the Enter Merge Information section generating mirrored trusts for a husband and wife.
Session 8: Mary A. Lee Will: This session utilizes the "two wills" option in the Enter Merge Information section generating mirrored trusts for a husband and wife.
Session 9: Paul Conroy Supplemental Needs Trust: This session illustrates an individual grantor supplemental needs trust.
Session 10: Peter Jackson Supplemental Needs Trust: This session illustrates a joint grantor supplemental needs trust.
Session 11: Anderson Revocable Third-Party Trust: This session illustrates a joint revocable trust with a third-party trustee.
Session 12: Harold Adams Trust Termination: This session illustrates a standard trust termination and is available in the TrusTerminator system.


	Call us today at (800) 366-1730,
or email us at west.appsupport@thomsonreuters.com 
if you have any questions or would like more information on Sample Sessions.
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