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Pros, Cons, & Considerations Of Lifetime Gifting In The Current Political And Economic Climate
By Colleen Cowles

The common client question of "Should I make gifts to my children?" is not as simple as it might seem. Tax issues are important considerations, but there are a whole list of pros and cons that normally need to be analyzed. In addition, the current climate of decreased client portfolio values, increasing deficits, and potential capital gains tax increases make the question of year-end gifting even more "interesting" this year.
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Cowles Tech Tips
The Archive option in your Cowles software provides the ability to create a backup copy of a specific session, including all merge/trust information and phrase/document selections, allowing you to share sessions with others, move sessions between work and home computers, and backup sessions to a different location on a network for retrieval at a later date.
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LEGISLATIVE UPDATE



	Inflation-Adjusted Tax Items for Tax Year 2009
In Revenue Procedure 2008-66 and in an accompanying news release (IR-2008-117), the Internal Revenue Service has announced more than three dozen inflation-adjusted tax items for tax years beginning in 2009, including increased personal exemptions and standard deductions, wider tax brackets, a larger maximum earned income tax credit for low and moderate income workers, and an increased annual gift tax exclusion. According to the IRS, the changes will affect "virtually every taxpayer."
Of particular interest:
· Annual gift tax exclusion rises to $13,000 for calendar year 2009, with the annual gift tax exclusion for gifts to a spouse who is not a U.S. citizen increasing to $133,000.
· Gifts from foreign persons may need to be reported if the total value of gifts received in a taxable year exceeds $14,139.
· Decrease in the value of qualified real property in the gross estate of a decedent dying in calendar year 2009 using the special use valuation method under IRC § 2032A may not exceed $1,000,000.
· The amount used to determine the “2-percent portion” of the estate tax payable in installments (for purposes of calculating interest under IRC § 6601(j)) is $1,330,000 for an estate of a decedent dying in calendar year 2009.
· Income tax rates for estates and trusts are:
If Taxable Income Is:

The Tax Is:

Not over $2,300

15% of the taxable income

Over $2,300 but not over $5,350

$345 plus 25% of the excess over $2,300

Over $5,350 but not over $8,200

$1,107.50 plus 28% of the excess over $5,350

Over $8,200 but not over $11,150

$1,905.50 plus 33% of the excess over $8,200

Over $11,150

$2,879 plus 35% of the excess over $11,150

· Limitations for eligible long-term care premiums includible in the term “medical care” are:
Attained Age Before the Close of
the Taxable Year

Limitation on Premiums

40 or less

$ 320

More than 40 but not more than 50

$ 600

More than 50 but not more than 60

$1,190

More than 60 but not more than 70

$3,180

More than 70

$3,980

· Per diem limitation under I.R.C. § 7702B(d)(4) on periodic payments received under qualified long-term care insurance contracts or under certain life insurance contracts that are treated as paid by reason of the death of a chronically ill individual for calendar year 2009 is $280.

Other items to note for 2009:

· Since the dollar limit on contributions to funeral trusts under I.R.C. § 685(c) was repealed by the Hubbard Act, PL 110-317, August 29, 2008, 122 Stat 3526 (2008), for taxable years beginning after August 29, 2008, inflation adjustment is not longer applicable and thus no longer included in the revenue procedure.
· The federal estate tax exclusion amount as well as the GST exemption increases to $3.5 million while the gift tax exemption amount remains at $1 million.
· The maximum estate and gift tax rates remain at 45%.
· The GST tax rate, which is a flat tax rate equal to the maximum estate and gift tax rate, also remains at 45%.
Source:
Westlaw: Rev. Proc. 2008-66, 2008 WL 4595028; 2009 Inflation Adjustments Widen Tax Brackets and Expand Tax Benefits, IR- 2008-117, 2008 WL 4590685; Internal Revenue Service: 2009 Inflation Adjustments Widen Tax Brackets and Expand Tax Benefits, IR-2007-172, published October 16, 2008; Rev. Proc. 2008-66, 2008-46 I.R.B., published November 10, 2008.



	IRS Announces Adjustments to Pension Plan Limits for 2009
The Internal Revenue Service recently announced its cost-of-living adjustments applicable to dollar limitations for pension plans and other items for tax year 2009. For many of the limitations presented in I.R.C. § 415, the increase in the cost-of-living index met the statutory thresholds that trigger their adjustment. However, for others the amounts remain unchanged.
Effective January 1, 2009, these amounts include:
· The annual benefit limit under a defined benefit plan under I.R.C. § 415(b)(1)(A) is increased from $185,000 to $195,000, while the limitation for defined contribution plans under I.R.C. § 415(c)(1)(A) is increased from $46,000 to $49,000.
· The limitation under I.R.C. § 402(g)(1) on the exclusion for elective deferrals described in I.R.C. § 402(g)(3) increases to $16,500, up from $15,500.
· The annual compensation limit under I.R.C. §§ 401(a)(17), 404(l), 408(k)(3)(C), and 408(k)(6)(D)(ii) is increased to $245,000, up from $230,000.
· The dollar limitation under I.R.C. § 416(i)(1)(A)(i) concerning the definition of key employee in a top-heavy plan is increased to $160,000, up from $150,000.
· For I.R.C. § 409(o)(1)(C)(ii), the dollar amount for determining the maximum account balance in an employee stock ownership plan subject to a 5-year distribution period is increased from $935,000 to $985,000. The dollar amount used to determine the lengthening of the 5-year distribution period under this section is increased from $185,000 to $195,000.
· The limitation used in the definition of highly compensated employee under I.R.C. § 414(q)(1)(B) increased from $105,000 to $110,000.
· Both the compensation amount under I.R.C. § 408(k)(2)(C) regarding simplified employee pensions (SEPs) and the limitation under I.R.C. § 408(p)(2)(E) regarding SIMPLE retirement accounts increases from $500 to $550 and from $10,500 to $11,500, respectively.
For information on other pension-related amounts, see IR-2008-118.

Source:
Westlaw: IR-2008-118, 2008 WL 4591411; Internal Revenue Service: IRS Announces Pension Plan Limitations for 2009, IR-2008-118, released October 16, 2008.


	Statistics on Estate and Gift Taxes, Split-Interest Trusts, and Fiduciary Income Tax Published
Tables presenting statistics for the 2007 filing year on estate and gift taxes, split-interest trusts, and fiduciary income tax have been published to the Internal Revenue Service's web site.

Two tables report data from the Forms 706, United States Estate (and Generation-Skipping Transfer) Tax Returns. The tables include statistics on the number of returns, assets, deductions, estate tax, and tax credits, broken down by tax status and the size of the gross estate. The other table includes data on the size of the gross estate, allowable deductions, state death tax credit, and net estate tax, reported by state.
The table reporting statistics from the Forms 709, United States Gift (and Generation-Skipping Transfer) Tax Returns, filed includes total gifts of donor, taxable gift amounts, deductions, credits and applicable taxes, with statistics broken down by tax status and size of taxable gifts.
Nine tables were published reporting data from Forms 5227, Split-Interest Trust Information Returns. The tables covering Charitable Remainder Annuity Trusts include income and deduction information, accumulation and distribution information, and book value balance sheet information. The Charitable Remainder Unitrust tables present data on income and deductions, accumulations and distributions, book value balance sheets, and fair market value balance sheets. The table reporting on Charitable Lead Trusts includes book value balance sheet information. The last table published for Form 5527 covers Pooled Income Funds displaying information on book value balance sheets.

Two tables are also available for statistics from Forms 1041, Fiduciary Income Tax Returns. The tables include statistics for the number of returns, income amount, deduction amounts and applicable taxes, classified either by tax status and size of gross income or by type of entity.
Source:

Internal Revenue Service: Estate Tax Study, 2007 Filing Year, Gift Tax Returns, 2007 Filing Year, Split-Interest Trust Study, 2007 Filing Year, Fiduciary Income Tax Study, 2007 Filing Year, SOI Tax Stats - What's New: Recent Updates, published October 2008.



	IRS Identifies Certain Charitable Remainder Trust Transactions as Transactions of Interest
Last month, the Internal Revenue Service issued Notice 2008-99, Transaction of Interest – Potential for Avoidance of Tax Through Sale of Charitable Remainder Trust Interests. The notice describes a transaction involving appreciated assets contributed to either a CRAT or CRUT by the grantor of the trust whereby the trust sells or liquidates the appreciated assets and reinvests the net proceeds in other assets, often for the purpose of diversifying the portfolio. Since the charitable remainder trust is generally is a tax-exempt entity under I.R.C. § 664, the trust’s sale of the appreciated assets is exempt from income tax, and the trust’s basis in the new assets is the purchase price paid. A portion of the capital gain, and the trust’s ordinary income, may be taxable to the grantor as the periodic annuity or unitrust payments are made. The cause for the Service’s concern centers around the next “phase” of the transaction whereby the grantor and charity sell or otherwise dispose of each of their interests in the trust to an unrelated third party for the fair market value of the assets of the trust, in a transaction they claim is described in I.R.C. § 1001(e)(3). The assets of the trust are distributed to the third party and the trust then terminates.

The IRS and Treasury Department believe this transaction has the potential for tax avoidance or evasion as it can result in the grantor or other noncharitable recipient receiving the value of the trust interest while recognizing little or no taxable gain by the grantor. To achieve this, the grantor claims a charitable deduction for the portion of the fair market value on date of contribution of the appreciated assets attributable to the remainder interest. The grantor also recognizes no gain from the trust’s sale or liquidation of the appreciated assets when the grantor and charity dispose of their interests in the trust to the third party by claiming that the grantor and charity sold the entire interest in the trust within the meaning of I.R.C. § 1001(e)(3). Because the entire interest in the trust is sold, the grantor claims that I.R.C. § 1001(e)(1), which disregards basis in the case of a sale of a term interest, does not apply.
Additionally, the grantor claims that, under I.R.C. § 1001(a) and related provisions, the gain on the sale of the grantor’s term interest is computed by taking into account the portion of basis allocable to his or her term interest under Treas. Reg. §1.1014-5 and Treas Reg. § 1.1015-1(b), and that this basis is derived from the basis of the new assets rather than the basis of the appreciated assets originally contributed by the grantor. As a result the gain on the sale of the appreciated assets is never taxed, even though the grantor receives his or her share of the appreciated fair market value of those assets.

According to the notice, the IRS and Treasury Department “are not concerned about the mere creation and funding of a charitable remainder trust and/or the trust’s reinvestment of the contributed appreciated property, and such events alone do not constitute the transaction subject to this notice. However, the IRS and Treasury Department are concerned about the manipulation of the uniform basis rules to avoid tax on gain from the sale or other disposition of appreciated assets.” Therefore, the notice requires persons entering into transactions that are the same as, or substantially similar to, the transaction described in the notice on or after November 2, 2006 to disclose the transaction as described in Treas. Reg. § 1.6011-4.

Source:

Westlaw: Transaction of Interest – Potential for Avoidance of Tax Through Sale of Charitable Remainder Trust Interests, Notice 2008-99, 2008 WL 4756030; Internal Revenue Service: Notice 2008-99, Transaction of Interest –Potential for Avoidance of Tax Through Sale of Charitable Remainder Trust Interests, published October 31, 2008.



	IRS Requests Public Comment on Tax Form Affecting Estate Planning Practitioners
The IRS is soliciting public comments concerning Form 13925, Notice of Election of and Agreement to Special Lien Under Internal Revenue Code Section 6324A and Regulations. I.R.C. § 6166 provides that an estate may elect to pay the estate tax in installments over 14 years if certain conditions are met. If elected, the IRS may require the estate to provide a bond if the Service determines that the government's interest in collecting estate tax is sufficiently at risk. However, in lieu of providing a bond, the executor may elect to provide a lien on estate property. Under I.R.C. § 6324A(c) and the regulations thereunder, the executor is required to submit a lien agreement to the IRS in order to make this election. Form 13925 is a form lien agreement that executors may use for this purpose.

Comments should be sent to Joe Durbala, IRS, Room 6129, 1111 Constitution Ave. N.W., Washington, D.C. 20224 by January 5, 2009.

Source:
Westlaw: Proposed Collection; Comment Request for Regulation Project, 73 FR 66102-01, 2008 WL 4808800; Department of the Treasury: Internal Revenue Service, Proposed Collection; Comment Request for Form 13925, 73 Federal Register 66102-66103, No. 216, Notices –November 6, 2008.



	Applicable Federal Rates for November 2008 (Revenue Ruling 2008-50)
TABLE 1
Applicable Federal Rates (AFR) for November 2008

Period for Compounding

Annual
Semiannual
Quarterly
Monthly
Short-term 

AFR

1.63%

1.62%

1.62%

1.61%

110% AFR

1.79%

1.78%

1.78%

1.77%

120% AFR

1.95%

1.94%

1.94%

1.93%

130% AFR

2.12%

2.11%

2.10%

2.10%

Mid-term
AFR

2.97%

2.95%

2.94%

2.93%

110% AFR

3.28%

3.25%

3.24%

3.23%

120% AFR

3.57%

3.54%

3.52%

3.51%

130% AFR

3.88%

3.84%

3.82%

3.81%

150% AFR

4.48%

4.43%

4.41%

4.39%

175% AFR

5.23%

5.16%

5.13%

5.11%

Long-term
AFR

4.24%

4.20%

4.18%

4.16%

110% AFR

4.67%

4.62%

4.59%

4.58%

120% AFR

5.10%

5.04%

5.01%

4.99%

130% AFR

5.53%

5.46%

5.42%

5.40%

TABLE 2
Adjusted AFR for November 2008 for purposes of I.R.C. § 1288
Period for Compounding
Annual
Semiannual
Quarterly
Monthly
Short-term adjusted AFR

2.20%

2.19%

2.18%

2.18%

Mid-term adjusted AFR

3.35%

3.32%

3.31%

3.30%

Long-term adjusted AFR

4.94%

4.88%

4.85%

4.83%

TABLE 3
Rates under I.R.C. § 382 for November 2008
Adjusted federal long-term rate for the current month

4.94%

Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted federal long-term rates for the current month and the prior two months)

4.94%

TABLE 4
Appropriate Percentages under I.R.C. § 42(b)(2) for November 2008

Note: Under Section 42(b)(2), the applicable percentage for non-federally subsidized new buildings placed in service after July 30, 2008, and before December 31, 2013, shall not be less than 9%.

Appropriate percentage for the 70% present value low-income housing credit

7.83%

Appropriate percentage for the 30% present value low-income housing credit

3.36%

TABLE 5
Rate under I.R.C. § 7520 for November 2008

Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years, or a remainder or reversionary interest

3.6%

Source:

Westlaw: Federal Rates; Adjusted Federal Rates; Adjusted Federal Long-term Rate and the Long-term Exempt Rate, Rev. Rul. 2008-50, 2008 WL 4603320; Internal Revenue Service: Rev. Rul. 2008-50, Index of Applicable Federal Rates (AFR) Rulings, published November 10, 2008.
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Archive and Reload






	The Archive option provides the ability to create a backup copy of a specific session including all merge/trust information and phrase/document selections. This feature is a convenient way to:
· Share sessions with others in a non-networked environment
· To move sessions between work and home computers

· Back-up sessions to a different location on a network for retrieval at a later date
Sessions may be archived to external media or to a different area of the network. This utility should NOT be relied on as a way to protect the firm's complete database or to move an entire installation from one machine to another. For more information on these areas, see the Tech Tip article on Backing Up Your Data.
To archive a session, access Generation/Session in your Cowles Trust Plus or TrusTerminator software, highlight the appropriate session, and click Archive.
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If you are archiving to external media, be sure the media is in the appropriate drive. You will be prompted to select the drive to which the data files should be saved.
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If you normally use a different drive than the one that initially appears in this window, you may change the default Archive Drive in the System/Preferences area of the system on the Settings tab.
If more than one session is to be archived to the same location, each archived session must have a separate folder. Once the session has been archived, the archived files may also be easily compressed (using some type of zip or compression software), and attached to an email.

After the session has been archived, you will be given the option of deleting the session from the system. If you wish to leave the session on your system, answer “No” to the prompt.
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Deleting the session will not delete the client record since a client file may be linked to more than one session, e.g., a revocable trust and an irrevocable trust. If the client file (found in System/Client) was manually deleted by the user when the session was archived, it will automatically be re-added during reloading.

To reload a session that has been previously archived, access Generation/Session in your Cowles Trust Plus or TrusTerminator software and click Reload. If your archived session is on external media, be sure the media is in the appropriate drive and click the Reload option. The data files will be reloaded onto the hard disk and a new session number will be assigned and added to the end of the session number list. If the client file (found in System/Client) was manually deleted by the user when the session was archived, it will automatically be re-added during reloading.

Sessions may also be archived and reloaded utilizing different mapped locations on the network.
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