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LEGISLATIVE UPDATE



	President Signs Bill Repealing Dollar Limit on Contributions to Qualified Funeral Trusts
On August 29, 2008, President Busch signed H.R. 6580 (the Hubbard Act), (PL 110-317, August 29, 2008, 122 Stat 3526) into law. The majority of the bill amends prior legislation dealing with benefits to members of the Armed Forces who receive sole survivorship discharge and their families. Section 9 of the Act, however, benefits all taxpayers by repealing I.R.C. § 685(c), which limits the aggregate dollar amount that can be contributed by or for the benefit of an individual to a qualified funeral trust.  

I.R.C. § 685(b) defines a qualified funeral trust as any trust (other than a foreign trust) that arises as a result of a contract with a person engaged in the trade or business of providing funeral or burial services, or property necessary to provide such services, and that has the sole purpose of holding, investing, and reinvesting funds in the trust for the benefit of the trust’s beneficiaries in order to make payments for such services or property set forth in the contract at the beneficiary’s death. The only allowable contributions to the trust are contributions by or for the benefit of the trust’s beneficiaries, who must be individuals.  The trust must also be eligible to be treated as a grantor trust of the purchasers of the contract. The trustee of a qualified funeral trust may, to the extent the trust would otherwise be treated as a grantor trust, elect special income tax treatment for the trust.

The aggregate contribution for a contract entered into in 2008 is $9,000, set by Rev. Proc. 2007-66 (modified and superseded on other grounds by Rev. Proc. 2008-54). The repeal of the dollar limitation applies to taxable years beginning after the date of the enactment of the Act.

Sections of the Act addressing Armed Forces members who receive sole survivorship discharge and their families include amendments affecting the following benefits:

· Continued payment of bonuses and similar benefits.

· Availability of separation pay for members with less than six years of active service.

· Transitional health care.

· Transitional commissary and exchange benefits.

· Veterans’ benefits.

· Unemployment compensation.

· Preference-eligible status.
The bill was passed by the House of Representatives on July 29 and by the Senate on August 1. Both legislative bodies had OK’d the measure by voice vote.
Source:
Westlaw: PL 110-317, 122 Stat 3526, August 29, 2008; Government Printing Office: PL 110-317 (Enrolled Bill--PDF)


	IRS’s Final Rules Outlines Tax Effects of Converting Non-Roth Annuity to Roth IRA
Recently the Internal Revenue Service issued T.D. 9418, providing final regulations under I.R.C. § 408A on the tax consequences of converting a non-Roth IRA Annuity to a Roth IRA. These rules affect individuals establishing Roth IRAs, beneficiaries under Roth IRAs, and trustees, custodians and issuers of Roth IRAs.
The Taxpayer Relief Act of 1997 (PL 105-34, August 5, 1997, 111 Stat 788) added Section 408A to the Code, establishing Roth IRAs as a type of individual retirement plan.  These IRAs are characterized by after-tax contributions, with tax-free distributions if the distribution is made at least 5 years after the account owner or his/her spouse made a contribution and after age 59 ½, on account of death or disability, or for a first-time home purchase. 

Taxpayers with modified adjusted gross income not exceeding $100,000 in a tax year, and, who file jointly with their spouse if marred, may convert amounts in a traditional or SIMPLE IRA to a Roth IRA. (For tax years beginning after 2009, the dollar limitation and restriction against married taxpayers filing separately are eliminated.) Taxpayers must include the value of the non-Roth IRA being converted in gross income in the year of conversion, to the extent the amount converted is not a conversion of taxpayer’s basis in the non-Roth IRA.

In 2005, temporary regulations under I.R.C. § 408A (TD 9220) were issued providing guidance on conversions involving annuities, and were subsequently issued unchanged as proposed regulations (REG-122857-05). In 2006, Rev. Proc. 2006-13 (2006-1 CB 315) provided interim guidance in response to comments received on the temporary and proposed regulations.
Like the proposed regulations, the final rules clarify that when a non-Roth IRA annuity is converted to a Roth IRA, the amount that is treated as distributed is the fair market value of the annuity contract on the date the contract is converted. The same fair market value rule applies to an annuity contract held as an asset in a non-Roth IRA account, when the account is converted to a Roth IRA.
One change from the proposed regulations limits the amount that must be included in income where a conversion is made by surrendering an annuity without retaining or transferring rights. In this case, the amount treated as a distribution, and thus included in income, is limited to the surrendered cash value (the actual proceeds to be deposited into the Roth IRA).
The final regulations also modify the valuation rules outlined in the proposed rules for contracts, if conversion occurs soon after the annuity is purchased. In this case, the fair market value of the annuity is determined as the dollar value of premiums paid for comparable annuity contracts.

The final regulation applies to conversions made on or after Aug. 19, 2005. However, the rules allow taxpayers to apply the valuation methods in the temporary regulation and in Rev. Proc. 2006-13 for annuity contracts distributed from a traditional IRA on or before Dec. 31, 2008.

Source:

Westlaw: Converting an IRA Annuity to a Roth IRA, T.D. 9418, 2008 WL 2884274 (IRS TD), 73 FR 43860-01; Internal Revenue Service: Converting an IRA Annuity to a Roth IRA (T.D. 9418),  73 FR 43860-01, published July 29, 2008



	IRS Rejects Alternative Funding Rule in Severance of Trust for GST Tax Purposes
On July 31, the Internal Revenue Service issued final regulations (T.D. 9421) providing guidance on the severance of a trust for generation-skipping transfer (GST) tax purposes in a manner that, while effective under state law, does not meet the requirement of a qualified severance under I.R.C. § 2642(a)(3). The final regs provide special rules for funding the non-pro rata division of certain assets between or among resulting trusts and address the tax consequences of a qualified severance of a trust with an inclusion ratio between zero and one that result in more than two trusts. 

The Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA), (PL 107-16, June 7, 2001, 115 Stat 38) added Section 2642(a)(3) to the Code, providing that if a trust is divided into two or more trusts in a "qualified severance," the separate trusts, which may have different inclusion ratios, are recognized as separate trusts for GST tax purposes. Once the separate trusts are recognized, the transferor's lifetime GST tax exemption may be allocated separately to either trust. Further, whether or not a taxable event occurs for GST purposes is determined separately for each of the separate trusts.

In 2004, proposed regulations (REG-145987-03) under I.R.C. § 2642(a)(3) were published and in 2007 final regulations 2007 (TD 9348) were issued. In a separate notice of proposed rulemaking (REG-128843-05), the Treasury Department and IRS responded to comments received on the proposed regulations and addressed additional rules under Section 2642(a)(3). These final rules discuss comments received on the notice of proposed rulemaking. 

According to existing regulations, each of the trusts resulting from a qualified severance must be funded with a fraction or percentage of the original trust, the sum of which must be 1 or 100 percent, respectively. This requirement may be satisfied by a pro rata division. The proposed rules also allow the funding of each separate trust on a non-pro rata basis, provided that no discount from the value of the asset owned by the original trust, due to the non-pro rata division, is permitted for purposes of determining the amount used to fund each separate trust. Instead, each separate trust's interest in the asset must be valued by multiplying the fair market value of the asset held in the original trust as of the date of severance by each separate trust’s fractional or percentage interest in the asset. Consequently, to meet the requirements of a qualified severance, the cumulative value of the separate trusts must equal the value of the original trust, regardless of whether the funding is done on a pro rata or non-pro rata basis.
Commentators expressed concern that funding pursuant to this rule would result in an allocation different from the allocation based on state law, which would take the discounts into account, and that the resulting shift in beneficial interests between or among the separate trusts could violate the trustee's fiduciary duty of impartiality under applicable state law. To avoid this potential issue, commentators recommended an alternative funding rule under which the value of the original trust would be calculated as the sum of the fair market value of the assets to be held by the separate trusts.
In the final rules, the IRS rejected this alternative funding proposal, stating that “[i]t is difficult to see how the fiduciary duty of impartiality is challenged more by this funding rule than by a pro rata division of each asset of the original trust. The funding rule in the proposed regulations was intended to facilitate the funding of the resulting trusts without the cost or need for review of appraisals of each severed interest, and thus to improve the administrability of the severance provisions. This funding rule produces a bright line test, the same result whether or not the trust assets are divided on a pro rata basis…” The final rules thus make clear that, for a qualified severance, regardless of whether the funding is done on a pro rata or non-pro rata basis, the cumulative value of the separate trusts must equal the value of the original trust.

The final regs also add cautionary language to Example 3 in Reg § 26.2642-6(j), resulting from  comments received, remove Example 12 and add a new example, which confirms that a trust resulting from a nonqualified severance may subsequently be severed in a qualified severance. In addition, the final regs conclude that separate trusts resulting from a severance that came from a mandatory severance, which are not otherwise recognized under I.R.C. §§ 2654 or  2642, will be recognized as separate for GST tax purposes, if recognized as separate trusts under state law.

Source:
Westlaw: Severance of a Trust for Generation-Skipping Transfer (GST) Tax Purposes, T.D. 9421, 2008 WL 2927072 (IRS TD), 73 FR 44649-01; Internal Revenue Service: Severance of a Trust for Generation-Skipping Transfer (GST) Tax Purposes (T.D. 9421), 73 FR 44649-01, published July 31,2008


	IRS Requests Public Comments on Tax Forms Affecting Estate Planning Practitioners

In continuing efforts under the Paperwork Reduction Act of 1995, the IRS is soliciting comments from the general public concerning the following items of interest to estate planning professionals. Comments on the following forms are requested by October 20:

(1) Long-Term Care and Accelerated Death Benefits (Form 1099-LTC). I.R.C. §§ 7702B and 101(g) treat qualified long-term care and accelerated death benefits paid to chronically ill individuals as amounts received for expenses incurred for medical care. Amounts received on a per diem basis in excess of $175 per day are taxable, and must be reported pursuant to I.R.C. § 6050Q. 

(2) Payment of Gift/GST Tax and/or Application for Extension to File Form 709 (Form 8892). Form 8892 serves two purposes. First, the form may be used by taxpayers to request an automatic six-month extension of time to file Form 709 when they are not applying for an individual income tax extension using Form 4868. (Filing Form 4868 automatically extends the time to file Form 709.) Second, the form serves as a payment voucher for taxpayers to pay gift tax that will be due on Form 709 when filing for an extension of time to file the return either utilizing this form or Form 4868. (An extension of time to file a Form 709 does not extend the time to pay the gift tax.)

Comments should be sent to Glenn P. Kirkland, Internal Revenue Service, room 6129, 1111 Constitution Avenue, NW., Washington, DC 20224.

Source: 

Westlaw: Proposed Collection; Comment Request for Form 1099-LTC, 73 FR 49539-01, 2008 WL 3860372 (F.R.); Proposed Collection; Comment Request for Form 8892, 73 FR 49540-01, 2008 WL 3860378 (F.R.); Department of the Treasury--Proposed Collection; Comment Request for Form 1099-LTC, 73 FR 49539-01, published August 21, 2008); Proposed Collection; Comment Request for Form 8892, 73 FR 49540-01, published August 21, 2008)

Applicable Federal Rates for September 2008 (Revenue Ruling 2008-46)

TABLE 1

Applicable Federal Rates (AFR) for September 2008

Period for Compounding

Annual
Semiannual
Quarterly
Monthly
Short-term

AFR
2.38%

2.37%

2.36%

2.36%

110% AFR
2.63%

2.61%

2.60%

2.60%

120% AFR
2.86%

2.84%

2.83%

2.82%

130% AFR
3.10%

3.08%

3.07%

3.06%

Mid-term

AFR
3.46%

3.43%

3.42%

3.41%

110% AFR
3.81%

3.77%

3.75%

3.74%

120% AFR
4.16%

4.12%

4.10%

4.09%

130% AFR
4.51%

4.46%

4.44%

4.42%

150% AFR
5.22%

5.15%

5.12%

5.10%

175% AFR
6.09%

6.00%

5.96%

5.93%

Long-term

AFR
4.58%

4.53%

4.50%

4.49%

110% AFR
5.04%

4.98%

4.95%

4.93%

120% AFR
5.51%

5.44%

5.40%

5.38%

130% AFR
5.98%

5.89%

5.85%

5.82%

TABLE 2

Adjusted AFR for September 2008 for purposes of I.R.C. § 1288
Period for Compounding

Annual

Semiannual

Quarterly

Monthly

Short-term adjusted AFR

1.81%

1.80%

1.80%

1.79%

Mid-term adjusted AFR

3.21%

3.18%

3.17%

3.16%

Long-term adjusted AFR

4.53%

4.48%

4.46%

4.44%

TABLE 3

Rates under I.R.C. § 382 for September 2008

Adjusted federal long-term rate for the current month

4.53%

Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted federal long-term rates for the current month and the prior two months)

4.65%

TABLE 4

Appropriate Percentages under I.R.C. § 42(b)(2) for September 2008

Appropriate percentage for the 70% present value low-income housing credit

7.93%

Appropriate percentage for the 30% present value low-income housing credit

3.40%

TABLE 5

Rate under I.R.C. § 7520 for September 2008

Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years, or a remainder or reversionary interest

4.2%

Source:

Westlaw: Federal Rates; Adjusted Federal Rates; Adjusted Federal Long-term Rate and the Long-term Exempt Rate, Rev. Rul. 2008-46, 2008 WL 3840446; Internal Revenue Service: Rev. Rul. 2008-46, Index of Applicable Federal Rates (AFR) Rulings, published August 21, 2008.
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	Do you have a situation that may require the drafting of a specific or unique document? Would you like to see what others have drafted instead of starting from scratch? We may have what you're looking for. Cowles MemberDocs is a great resource for documents, phrases, articles, marketing materials, slides, and other items submitted by other members. 

The Cowles membership is comprised of attorneys across the country with extensive and varied experience in many areas of the law with a special emphasis on estate planning and postmortem services. You can translate the combined knowledge and experience of the Cowles membership into a unique benefit and a powerful tool for your practice. Many Cowles members have valuable documents, correspondence, marketing materials and other items that 
would be beneficial to the whole group. Cowles MemberDocs was designed to facilitate the sharing of these items. 

In Cowles MemberDocs you will find everything from "Affidavit of Death" to "Pet Trust" and the content is growing every month. Some new documents recently submitted include:

· Limited Trust for Drugs or Alcohol 

· Special Needs Trust Purchase Checklist 

· Mineral Deed 

· Certificate of Independent Review 

· Sample Certification of Trust

· CLUT Sample Inter Vivos Grantor Charitable Lead Unitrust, Rev. Proc. 2008-45

· CLUT Sample Inter Vivos Nongrantor Charitable Lead Unitrust, Rev. Proc. 2008-45

· CLUT Sample Testamentary Charitable Lead Unitrust, Rev. Proc. 2008-46

Here's how easy it is to get or post Members Documents on Cowles Members Only.
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Use these instructions to download documents from MemberDocs to your local computer or network.   

1. [image: image7.png]%hs
MemberDocs™
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Under "Search Text" type in a word or phrase for the item you would like to locate. If the item is state-specific, choose your state from the drop-down menu. 

2. If you would like to view all documents included, click on the search button without entering search text or a state. 

3. If you would like to view all documents included for a specific state, select the state and without entering any search text, click the Search button. 

4. Click the Download button to continue. 
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Sample languags from Rev. Proc. 200745, 2007-29 LR.B.; See also Code Secs. 170, 642(c),
2055, and 2522.
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5. Save the document to the location of your choice. 
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Use these instructions to upload documents from your computer or network to the MemberDocs system, to be shared with other members.
1. On the main MemberDocs screen, click on "Submit a Document" in the top right corner. The Document Upload screen will be displayed. [image: image5.png]Attach Document: *
Format of Document:
Contributor: *
Email: *

Firm:

Docurment Subject: *

State that document
is specific to:
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*Other v
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2. Next to the "Attach Document" text box, use the Browse button to locate the document to be uploaded. 

3. Use the drop-down menu to select a format for the document (such as Microsoft Word). Enter your name as contributor, email, firm (optional) and the document subject. The search function in Cowles MemberDocs is based upon the document subject, so it is important that this field be filled out with a specific, descriptive phrase. 

4. Using the drop-down menu, select the state that the document is specific to, or select not state specific if the document is NOT state specific. Enter any comments that may be beneficial to the user downloading the document. 

5. If you do not wish to have the system publish your name, click on "I wish to remain anonymous". Click "Continue" in the bottom right corner to upload your document. 

Click HERE to access MemberDocs. 



	Call us today at (800) 366-1730, 
or email us at west.appsupport@thomsonreuters.com 
if you have any questions or would like more information on Cowles Members Documents.
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