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News, Articles, and Updates for the Estate Planner
IRS offers tips for year-end donations; AARP reports on caregiving in the US 2009; IRS determinations are issued on a number of estate/trust administration matters; updates are given on congressional actions involving the estate tax, and more.
See updates and article references involving charitable trusts and donations; elder law; estate/trust administration; estate taxation; generation-skipping transfer tax; gift taxes; health care accounts; irrevocable trusts; life insurance planning; notaries; probate; small and mid-size firm practice; trusts; and wills. 
Cowles Tech Tip
Cowles offers an option to add trust protector language, including appointment of a trust protector and alternate trust protector, into trusts that are ireevocable or become irrevocable. This Cowles Tech Tip highlights how to use this feature.
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NEWS, ARTICLES, AND UPDATES

For The Estate Planner
Charitable Trusts and Donations

· IRS Offers Tips for Year-End Donations. In a December news release (IR-2009-114), the Internal Revenue Service reminds individuals and businesses making charitable contributions to remember several important tax law provisions that have taken effect in recent years. Westlaw. IR- 2009-114, 2009 WL 4584392. I.R.S. (December 8, 2009); Internal Revenue Service.  IR-2009-114. News Releases (December 8, 2009)

· Joint Hearing on Food Banks and Front-Line Charities: Unprecedented Demand and Unmet Need. Although various forms of assistance are available for struggling individuals, many serve only a portion of those in need. During a November 19 hearing, witnesses from several leading charities reminded members of the House Ways and Means Oversight Subcommittee and the Subcommittee on Income Security and Family Support of the importance of charitable giving in addressing poverty, and appealed for continuation of existing tax laws and passage of several pending bills, which they believe provide incentive to taxpayers to increase donations to food banks. House Committee on Ways and Means.  Hearing Archives. Committee Hearings 111th Congress (November 19, 2009)

· We Must Support America's Charitable Sector. Thirty-one Republican Senators sent a letter to members of the U.S. Senate asking colleagues to protect “the full value of the charitable deduction by opposing any amendments to the health care reform bill that impose a cap on itemized deductions.” United States Senate, John Thune, United States Senator. Press Releases. Press Office (November 5, 2009)

Elder Law

· AOA ENews. The Administration on Aging, in the federal Department of Health and Human Services, issues a monthly newsletter. Among the stories included in the latest edition are articles on a new initiative by the White House, USDA, and National Service Agency to address hunger, Medicare’s 2010 open enrollment for prescription drug and health plan coverage, and the National Association of State Units on Aging recently published report State of Aging: 2009 State Perspectives on State Units on Aging Policies and Practices, among others. Administration on Aging. News from AOA December 2009. Press Room (December 2009)
· Assistant Secretary for Aging Kathy Greenlee to Address Fearless Caregiver Conference. The 90th Fearless Caregiver Conference is sponsored by Today’s Caregiver Magazine. Administration on Aging. News and Information. Press Room (November 30, 2009)
· Caregiving in the U.S. 2009. The comprehensive report presents results of a study on family caregivers, funded by MetLife Foundation and conducted for the National Alliance for Caregiving in collaboration with AARP by Mathew Greenwald & Associates. It examines the prevalence of caregiving in the U.S., demographics of caregivers and recipients, caregiving activities and the affect of this role on the caregiver, and information sources and needs related to caregiving. AARP Research Center. Caregiving in the U.S.: Full Report, National Alliance for Caregiving in Collaboration with AARP; funded by The MetLife Foundation. Surveys and Statistics (December 2009)

Estate/Trust Administration

Updates

· Section 671 -- Trust Income, Deductions, and Credits Attributable to Grantors and Others as Substantial Owners. IRS concludes beneficiary, not grantor, is owner of trust for federal income tax purposes under §§ 671 and 678 since  trust did not contain conditions that would cause grantor or any other person to be treated as owner of any portion of trust under §§ 673, 674, 676, 677, or 679. Westlaw: PLR 200949012, 2009 WL 4505237. IRS PLR (December 4, 2009). Internal Revenue Service: PLR 200949012. IRS Written Determinations (December 4, 2009)

· Section 6324 -- Special Liens for Estate and Gift Tax. In a Chief Counsel Advisory (CCA 200949001) issued December 4, 2009, the Office of Chief Counsel of the Internal Revenue Service concluded that  the Service’s administrative sale of property held by decedent and decedent’s surviving spouse as tenants by the entirety conveyed only the decedent’s estate’s interest in the property. Westlaw: IRS CCA 200949001, 2009 WL 4505187. Internal Revenue Service Chief Counsel Advisory (released December 4, 2009); Internal Revenue Service: IRS CCA 200949001. IRS Guidance, Electronic Reading Room (released December 4, 2009)

· Section 691 -- Recipients of Income in Respect of Decedents. IRS concludes that division of IRA into sub-IRAs for beneficiaries of IRA’s sole designated beneficiary, who died within days of original owner, did not constitute a transfer within the meaning of § 691(a)(2), distributions within the meaning of § 408(d)(1) or rollovers within the meaning of § 408(d)(3). The Service held that separate sub-IRAs could be created for the beneficiaries for individual investment purposes but not for the purposes of determining the applicable distribution period required by § 401(a)(9). Westlaw: PLR 200945011, 2009 WL 3696177. IRS PLR. (November 6, 2009). Internal Revenue Service: PLR 200945011. IRS Written Determinations (November 6, 2009)

· Tax Court Upholds IRS Rejection of Estate’s Request for Interest Abatement on Decedent’s Income Tax Liability. On November 18, 2009, in the Estate of Ball v. Commissioner, the U.S. Tax Court upheld the Internal Revenue Service’s rejection of a request for abatement of interest accrued on the decedent’s liability for federal income tax resulting from alleged negligence on the part of decedent’s attorney.  The court determined that the estate did not show that “the delay in payment of the 1994 income tax is the result of anything other than its own conduct”, and concluded that the accrued interest on the tax liability did not result from an IRS officer or employee “being erroneous or dilatory in performing a ministerial act.” Westlaw:  Estate of Ball v. C.I.R., T.C. Memo. 2009-262, 2009 WL 3853816, U.S.Tax Ct.,2009 (November 18, 2009).  United States Tax Court: Estate of Ball v. Commissioner, T.C. Memo. 2009-262, 2009 (November 18, 2009)
Articles
· Mediating Family Property and Estate Conflicts Keeping the Peace and Preserving Family Wealth, Jay Folberg. 23-DEC Prob. & Prop. 8. Probate & Property (Nov/Dec 2009).

· Trustee Defenses--Statute of Limitations, Laches, Self-Executing Accounting Release Provisions, and Exculpatory Clause, Kevin J. Parker. 23-DEC Prob. & Prop. 53. Probate and Property (November/December 2009)
Estate Taxation
Updates

· Tax Court Rules on Transfer of Stock to FLP. On December 14, 2009, the U.S. Tax Court determined in Estate of Black v. Commissioner that decedent’s transfer of stock to a family limited partnership in exchange for a partnership interest constituted "a bona fide sale for an adequate and full consideration in money or money's worth" within the meaning of I.R.C. § 2036(a). As a result, the value of the transferred stock apportionable to decedent’s date-of-death interest in the partnership is not includible in decedent’s gross estate. The court also held that a loan from the partnership to the estate of the decedent’s wife, who passed away five months later, was not "necessarily incurred" within the meaning of Treas. Reg. § 20.2053-3(a). Therefore, the interest on the loan is not a deductible administration expense under I.R. C. 2053(a)(2). The court did find that the wife’s estate was entitled to deduct $481,000 of costs related to a secondary offering of stock held by the partnership for the purpose of generating funds to pay estate taxes and other debts, $577,500 for executor fees, and $577,500 for legal fees because the amounts corresponded to expenditures or effort on behalf of her estate. Westlaw: Estate of Black v. C.I.R., 133 T.C. 15, U.S.Tax Ct.,2009 (December 14, 2009).  United States Tax Court: Estate of Black v. Commissioner, 133 T.C. 15, 2009 (December 14, 2009)

· Section 2032 -- Alternate Valuation. IRS grants extension of time for making alternate valuation election under § 2032. Westlaw: PLR 200949022, 2009 WL 4505276. IRS PLR. (December 4, 2009). Internal Revenue Service: PLR 200949022. IRS Written Determinations (December 4, 2009)

· Section 2042 -- Proceeds of Life Insurance (Included v. Not Included in Gross Estate). IRS concludes that proceeds of life insurance policies received by limited partnership upon taxpayer's death will not be included in taxpayer's gross estate under § 2042 following proposed transactions by which family trusts will take 100 percent ownership of partnership, which will own and be designated beneficiary of policies. Westlaw: PLR 200949004, 2009 WL 4505204. IRS PLR (December 4, 2009).  Internal Revenue Service: PLR 200949004. IRS Written Determinations (December 4, 2009)

· Section 2056A -- Qualified Domestic Trusts. U.S. Trustee granted 60 day extension to file required notice and certification with Service that spouse has become a United States citizen. Westlaw: PLR 200949009, 2009 WL 4505228. IRS PLR (December 4, 2009).  Internal Revenue Service: PLR 200949009. IRS Written Determinations (December 4, 2009)

· House Approves Bill Retaining 2009 Estate Tax Rate and Exemption Levels. On December 3, the House passed H.R. 4154, the Permanent Estate Tax Relief for Families, Farmers, and Small Businesses Act of 2009, by a vote of 225-200. The Act retains the estate and gift tax provisions in effect in 2009 by repealing the provisions of the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA) that eliminated the tax on estates and generation-skipping transfers, establishes a permanent $3.5 million exclusion amount, and freezes the maximum estate and gift tax rates at 45% for decedents dying, and gifts made, after December 31, 2009. The Act also repeals the new modified carryover basis rules applicable to property acquired from decedents dying after December 31, 2009 and declares EGTRRA’s sunset provision affecting estate, gift, and generation skipping transfer taxes scheduled to occur at the end of 2010 inapplicable. Westlaw: 2009 CONG US HR 4154. 111th Congress, 1st Session (December 3, 2009). U.S. Government Printing Office. HR 4154. 111th Congress, 1st Session (December 3, 2009).

· Estimated Revenue Effects of H.R. 4154, the “Permanent Estate Tax Relief for Families, Farmers, and Small Businesses Act of 2009”. This report prepared by the Joint Committee on Taxation projects the effects on revenue of permanent extension of 2009 estate and gift tax law. Westlaw: JCX- 58-09, 2009 WL 4616716. Joint Committee Prints (December 3, 2009). Joint Committee on Taxation: JCX-58-09. Publications (December 3, 2009)

· Technical Explanation of H.R. 4154, the “Permanent Estate Tax Relief for Families, Farmers, and Small Businesses Act of 2009”. This Joint Committee on Taxation report provides a technical explanation of H.R. 4154, the “Permanent Estate Tax Relief for Families, Farmers, and Small Businesses Act of 2009, ” which was passed on December 3, 2009 by the House. Westlaw: JCX- 57-09, 2009 WL 4616715. Joint Committee on Taxation: JCX-57-09. Publications (December 03, 2009)
· Estate and Gift Taxes: Economic Issues. This Congressional Research Service report provides an overview of the estate and gift tax system, followed by an analysis of the arguments for and against the tax and concludes with a discussion on the array of reform proposals and alternative policy options. [Congressional Research Service reports are not directly available to the public. The reports are made public through requests to Members of Congress. Secondary sources include online legal services, like BNA's Taxcore documents available on Westlaw (this report is 09 No. 228 BNA Taxcore 082 (November 27, 2009)). Incomplete collections also exist on the web, often collected by subject. See http://www.opencrs.com].
· Estate Taxes and Family Businesses: Economic Issues. This Congressional Research Service report discusses general issues involving the estate tax and family-owned businesses followed by an examination of the consequences of several alternative policy options including making no revisions to the current law and thus reverting to pre-EGTRRA provisions, permanently repealing the estate tax, and retaining the estate tax while expanding the general and/or business exemptions and/or lowering rates.  [Congressional Research Service reports are not directly available to the public. The reports are made public through requests to Members of Congress. Secondary sources include online legal services, like BNA's Taxcore documents available on Westlaw (this report is 09 No. 228 BNA Taxcore 083 (November 27, 2009)). Incomplete collections also exist on the web, often collected by subject. See http://www.opencrs.com].
· Estate and Gift Tax Revenues: Past and Projected in 2009. This Congressional Research Service report presents the most current data on estate and gift tax revenue available from major government and private sources. Historical estate and gift tax data from the Internal Revenue Service (IRS) is provided followed by various projections of future estate and gift tax revenue involving alternative estate tax proposals made by the Department of the Treasury (Treasury), the Congressional Budget Office (CBO), the Joint Committee on Taxation (JCT), and the Brookings Institution-Urban Institute Tax Policy Center (TPC). [Congressional Research Service reports are not directly available to the public. The reports are made public through requests to Members of Congress. Secondary sources include online legal services, like BNA's Taxcore documents available on Westlaw (this report is 09 No. 228 BNA Taxcore 081 (November 27, 2009)). Incomplete collections also exist on the web, often collected by subject. See http://www.opencrs.com].
· Appeals Court Affirms Tax Court Decision on Valuation of Disclaimed Inheritance. On November 13, the U.S. Court of Appeals for the Eighth Circuit affirmed the U.S. Tax Court’s decision in the Estate of Christiansen v. Commissioner. The Tax Court had ruled that a partial disclaimer by the decedent’s only child was valid, and that the value of the disclaimed portion that subsequently passed to a charitable foundation was increased, for purposes of calculating the charitable deduction, as a result of the parties agreeing to a substantially increased valuation of the estate. Westlaw: Estate of Christiansen v. C.I.R. 586 F.3d 1061, C.A.8, 2009 (November 13, 2009). United States Court of Appeals: Estate of Helen Christiansen v. CIR. Case No: 08-3844 (November 13, 2009)

Articles

· Asset Protection And The Limited Liability Company, William S. Forsberg. 23-DEC Prob. & Prop. 39. Probate and Property (Nov/Dec 2009)

· Possible Changes in U.S. Estate Tax for 2011, J. Michael Cooney, Esq. 20 Ohio Prob. L.J. 107. Ohio Probate Law Journal (November/December 2009)
· Proposal for Estate Tax Exclusion Provisions, Kelly A. Moore. 35 Ohio N.U. L. Rev. 37. Ohio Northern University Law Review(2009).

· Trust Term Constraints After Repeal of the Federal Estate Tax, Kelly A. Moore. 9 Wyo. L. Rev. 263. Wyoming Law Review (General Law Division, 2009).
Generation-Skipping Transfer Tax

Updates

· Section 2601 -- Tax on Generation Skipping Transfers. Taxpayers granted extension of time to allocate GST exemption with respect to transfers to GST trust. Westlaw: PLR 200949006, 2009 WL 4505213 and PLR 200949008, 2009 WL 4505223. IRS PLR (December 4, 2009).  Internal Revenue Service: PLR 200949006 and PLR 200949008. IRS Written Determinations (December 4, 2009)

· Section 2601 -- Tax on Generation Skipping Transfers. IRS ruled that modifications to a residuary trust, created for the benefit of decedent's spouse, children, and grandchildren, under an agreement executed by the trustees and beneficiaries pursuant to state statute will not cause the trust to lose its status as exempt from GST tax and that the modifications will not be treated as additions or constructive additions to the trust. Westlaw: PLR 200944013, 2009 WL 3497244. IRS PLR (October 30, 2009).  Internal Revenue Service: PLR 200944013. IRS Written Determinations (October 30, 2009)

Articles

· A Guide for Cleaning Up Mixed Inclusion Ratio GST Trust, Andrew M. Katzenstein & Sisi C. Tran. 36 ESTPLN 12, 2009 WL 4300024. Estate Planning (December, 2009)

Gift Taxes

Updates

· Tax Court Upholds Formula Clause, Decides on Appropriate Date of Gift for Tax Purposes. In the Estate of Petter v. Commissioner, the U.S. Tax Court upheld a formula clause used to calculate the value of gifts of LLC units to two charitable foundations, after application of the formula resulted in additional units allocated to the charities (and thus a larger gift tax deduction) when the donor and IRS settled on a reduced valuation discount of the LLC units. The Court also concluded that the appropriate date of the gift of the additional units resulting from the reallocation was the date of the original transfer, and thus the entire charitable deduction could be taken in the year of the original transfer even though the higher valuation was not determined until years later. Westlaw: Petter v. C.I.R., T.C. Memo. 2009-280, 2009 WL 4598137. U.S.Tax Ct.,2009 (December 07, 2009). United States Tax Court: Estate of Petter v. Commissioner, T.C. Memo. 2009-280 (December 7, 2009)
Health Care Accounts

· Health Savings Accounts: The New Asset on the Estate Planners' Checklist, John T. Bannen, Kristin A. Occhetti. 23-DEC Prob. & Prop. 30. Probate and Property (Nov/Dec 2009)

Irrevocable Trusts

· The Case for Liberalizing the Provisions for Modification or Termination of Irrevocable Trusts by Beneficiary Consent, Christina D. Evans, Esq. 20 Ohio Prob. L.J. 67. Ohio Probate Law Journal (November/December 2009)

· Drafting and Administering Irrevocable Life Insurance Trusts: The Basics and Beyond, James, Spallino, Jr., Esq. 20 Ohio Prob. L.J. 91. Ohio Probate Law Journal (November/December 2009)

· Split-Dollar Loan to a Grantor Irrevocable Life Insurance Trust, Richard L. Harris. 36 ESTPLN 3, 2009 WL 4300022. Estate Planning (December, 2009)

Life Insurance Planning

Updates

· Tax Court Determines Gain on Surrender of Life Insurance Policy is Ordinary Income to Third-Party Owner. On November 3, the U.S. Tax Court determined that a taxpayer's gain from surrender of a life insurance policy insuring the life of taxpayer’s mother, of which taxpayer was owner and beneficiary, was ordinary income and not capital gain, and that taxpayer was also liable for accuracy-related penalties. Westlaw: Barr v. C.I.R. T.C. Memo. 2009-250, 2009 WL 3617587. U.S.Tax Ct.,2009 (November 03, 2009). United States Tax Court. Estate of Barr v. Commissioner, T.C. Memo. 2009-250 (November 3, 2009)
Notaries

· Uniform Laws Update--Property; Revising the Uniform Law on Notarial Acts. 23-DEC Prob. & Prop. 6. Probate and Property (Nov/Dec 2009)

Probate

· Keeping Current--Probate. 23-DEC Prob. & Prop. 13. Probate and Property (Nov/Dec 2009)
Small and Mid-Size Firm Practice

Updates

· IRS Announces 2010 Standard Mileage Rates. According to a December IRS news release (IR-2009-111) beginning on Jan. 1, 2010, the optional standard mileage rates used to calculate the deductible costs for the use of a vehicle are 50 cents per mile for business miles driven, 16.5 cents per mile driven for medical or moving purposes, and 14 cents per mile driven in service of charitable organizations. Additional details regarding these rates are contained in Rev. Proc. 2009-54.  Westlaw: IR- 2009-111, 2009 WL 4350393. I.R.S. (December 3, 2009); Rev. Proc. 2009-54, 2009 WL 4357261. IRS RPR (December 3, 2009); Internal Revenue Service: IR-2009-111. News Releases (December 3, 2009); Rev. Proc. 2009-54. IRS Guidance (December 3, 2009)

Trusts (Generally)
· Anti-lapse for Trusts (and for Wills!): The Proposed Ohio Statutes Address Ambiguity and Construct Uniform Distribution Rules, John D. Clark, Esq. 20 Ohio Prob. L.J. 63. Ohio Probate Law Journal (November/December 2009)
· IRS Approves Domestic Asset Protection Trusts, Howard M. Zaritsky. 36 ESTPLN 33, 2009 WL 4300030. Estate Planning (December, 2009).

· Tax Consequences of Reducing the Principal and/or Interest of a Note Issued in an Intrafamily Sale by a Grantor Trust, Thomas O. Wells. Westlaw: 83-DEC Fla. B.J. 26; Florida Bar Journal Online: 83-DEC Fla. B.J. 26. Florida Bar Journal (December, 2009).
· Trust Term Constraints After Repeal of the Federal Estate Tax, Kelly A. Moore. 9 Wyo. L. Rev. 263. Wyoming Law Review (General Law Division, 2009).

Wills

· Anti-lapse for Trusts (and for Wills!): The Proposed Ohio Statutes Address Ambiguity and Construct Uniform Distribution Rules, John D. Clark, Esq. 20 Ohio Prob. L.J. 63. Ohio Probate Law Journal (November/December 2009)
See all articles in this issue
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Trust Protector
Language




As of Trust Plus version 19, released in July, 2009, an option to add a trust protector to an irrevocable trust has been added to all modules. This language is used to appoint a trust protector and an alternate trust protector if desired, for any trusts created under the trust agreement that are irrevocable or that become irrevocable. When this phrase is selected in the revocable trust module, provisions appointing the trust protector and providing for his or her succession are added to Article One of the trust, and provisions outlining the rights and powers conferred upon the trust protector are also inserted in Article Four.

The Trust Protector language is selected in the Phrase/Document Selection area of the system: 
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The role of trust protector has gained popularity over the last few years as a way of adding an additional layer of protection surrounding the provisions and assets of the trust, the trustee, and the beneficiaries. The role also serves to add a degree of flexibility to any trust created under the agreement by allowing the protector to change certain terms of a trust in order to adapt to changing circumstances.

The Uniform Trust Code (UTC) ratifies the use of trust protectors in UTC section 808(b)-(d): Section (b) provides: “If the terms of a trust confer upon a person other than the settlor of a revocable trust power to direct certain actions of the trustee, the trustee shall act in accordance with an exercise of the power unless the attempted exercise is manifestly contrary to the terms of the trust or the trustee knows the attempted exercise would constitute a serious breach of a fiduciary duty that the person holding the power owes to the beneficiaries of the trust.”

The trust protector provisions give the trust protector powers to direct rather than veto powers. Not only do these powers grant the trust protector the ability to remove or replace the trustee and change the trustee’s powers, they also grant the discretion to change the identity of the beneficiaries and control distributions to beneficiaries. In addition, the trust protector has the right to change the situs of the trust if desirable in order to take advantage of changes in law or to act in the best interest of the beneficiaries.

Under UCT section 808(c), a person who holds a power to direct is presumptively a fiduciary and is required to act in good faith with regard to the purposes of the trust and the interests of the beneficiaries. The provisions added by this phrase selection adhere to this section. However, they do not require the trust protector to monitor any trust, and they exonerate the trust protector from any liability, absent bad faith.

To avoid adverse tax consequences, persons filling the role of trust protector should be independent third parties. Thus, while it is advisable for the trust protector to be familiar with the grantor’s estate planning and financial goals, in order to ensure impartial exercise of the powers granted and fair protection of the interests of the parties involved, the trust protector is typically not a member of the grantor’s immediate family and is independent of the trustee and beneficiaries. 

This language is also available in the irrevocable trust modules, as well as any time an irrevocable sub-trust is added to a revocable trust or will. Language appointing the trust protector will be added to the appointments area of the document, and a section on the trust protector powers will be added near the end of the document. The default language can be easily modified by searching for 'trust protector' in the title of phrases in Customizer.
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