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Reverse Mortgages and the Protection of Senior Borrowers
Reverse mortgages have been increasing in number since the inception of the federally insured Home Equity Conversion Mortgage ("HECM") program twenty years ago in 1989. They have more recently been heavily advertised and otherwise pushed as a method to help seniors who have house equity, but not a lot of other savings. Estate planners will begin to see more and more of these mortgages in the estates of their clients as they continue to grow in popularity. While these mortgages do have benefits, there are also reasons to be cautious.
GAO's view. A Government Accountability Office ("GAO") study released in June, 2009 reported that HECM counselors were not providing the required counseling in reverse mortgage situations. [Reverse Mortgages--Product Complexity and Consumer Protection Issues Underscore Need for Improved Controls over Counseling for Borrowers, GAO-09-606. Government Accountability Office (June 2009) ("GAO Report")]. The report was undertaken due to concerns about the adequacy of consumer protections for reverse mortgages. Most reverse mortgages are made under the Department of Housing and Urban Development’s (HUD) Home Equity Conversion Mortgage (HECM) program. HUD insures the mortgages, which are made by private lenders, and oversees the agencies that provide mandatory counseling to prospective HECM borrowers.

Potential Benefits and Costs of HECM

HECMs can provide senior homeowners with multiple types of benefits, including the flexibility to use the money received and protection against owing more than the value of the house when the loan comes due. The money can be used for any purpose, and the loan itself does not need to be paid off until the borrower dies, moves, sells the house, or violates other conditions of the mortgage--borrowers cited many and varied use of the money, from dealing with failing health to paying bills to providing money to children and grandchildren. [GAO Report, pp. 7-8]. Borrowers also have great flexibility in the way that the money can be received: monthly payments, a line of credit, a combination of both. The amount of money available may also potentially grow over time where not all drawn down at once. There are also benefits under the FHA mortgage insurance because lenders can lend higher amounts than without the insurance, and HECM borrowers are guaranteed access to the full amount of the promised loan funds, regardless of how long the borrower lives in the house, of changes in the home value, or of changes in the circumstances of the lender. For example, although a lender may assign a loan to FHA once the loan balance reaches 98 percent of the maximum claim amount, FHA will continue making payments to the borrower if the borrower has remaining funds in a line of credit or still is receiving monthly payments. [GAO Report, pp. 8-9]. There is also a special program allowing seniors who want to use a HECM to purchase a new home. [GAO Report, p. 9].

Nevertheless, HECM costs can be substantial. The mortgage insurance premium (both an upfront one-time fee and monthly premium payments), the origination fee, servicing fee, and interest charges can be financed through the mortgage. Because HECM borrowers do not make monthly payments to the lender, borrowers are responsible for the total amount of servicing fees, interest charges, and monthly mortgage insurance premiums accrued over the life of the loan, as well as any financed origination fees and up-front insurance premiums, when the loan becomes due. [GAO Report, pp 10-11].

HUD and industry officials indicated to GAO that the complex nature of HECMs may make them difficult for some borrowers to understand. Specifically, officials expressed concern about some borrowers’ understanding of the nature and costs of the loan: that this is a loan, rather than a direct draw of equity--you can owe more than you initially borrowed because the loan can accumulate interest and fees. [GAO Report, p. 14]. In addition, there can be confusion about the true costs of HECMs (such as servicing charges and other fees, or changes due to variable interest rates on the loans), and about the effect of a HECM on what equity remains (by the nature of what it is, reverse mortgages raise debt and lower equity). [GAO Report, p. 14]
Advertising
Although the agencies with oversight of the marketing for mortgage products (such as the FTC, federal and state banking regulators, and HUD) have reported few complaints about reverse mortgage marketing, GAO's review of selected advertisements found examples of marketing claims that were potentially misleading because they were inaccurate, incomplete, or used questionable sales tactics. [GAO Report, pp. 19-20]. For example, there were six potentially misleading claims in HECM advertising identified by GAO that federal agency officials generally agreed raised concern [GAO Report, pp.. 21-22]: 

· “Never owe more than the value of your home.” The claim is potentially misleading because a borrower or heirs of a borrower would owe the full loan balance—even if it were greater than the value of the house—if the borrower or heirs chose to keep the house when the loan became due.

· Implications that the reverse mortgage is a “government benefit” or otherwise not a loan. HECM are loans which must be repaid, either by eventually selling off the house or heirs paying off the loans.

· “Lifetime income” or “Can’t outlive loan”. Borrowers can choose to receive HECM funds as monthly tenure payments, but even under this option, payments will not continue once the loan comes due, as when the borrower moves out of the house or violates other conditions of the mortgage.

· “Never lose your home”. A lender could foreclose on a HECM borrower’s home if the borrower did not pay property taxes and hazard insurance or did not maintain the house.
· Misrepresenting government affiliation. Lenders are not affiliated with the government, but official looking symbols or logos might imply the lender is a government agency.

· Claims of time and geographic limits. These claims falsely imply that HECM loans are limited to a certain geographic area, or that the consumer must respond within a certain time to qualify for the loan.
Inappropriate Cross-Selling; Federal and State Response
There are concerns that inappropriate cross-selling of financial or insurance products that are unsuitable for the borrower's financial situation may be pushed upon a reverse mortgage borrower, such as long-term care insurance or deferred annuity products [GAO Report, p. 24]. There has been a federal and state response addressed to these concerns. The federal response has been focused on consumer education and disclosure [GAO Report, p. 26].Many states have passed suitability laws that are designed to protect consumers from being sold unsuitable insurance products, including annuities. At least 26 states have adopted the National Association of Insurance Commissioners (NAIC) model regulation for suitability in annuity transactions, which states that in recommending to a consumer the purchase of an annuity, the insurance producer shall have reasonable grounds for believing that the recommendation is suitable for the consumer on the basis of the facts disclosed by the consumer. [GAO Report, p. 28]. In addition, at least 10 other states have adopted other legislation or regulations related to the suitability of insurance products. [GAO Report, p. 28].
Despite these safeguards, GAO found some of the implementation wanting. HUD’s internal controls for HECM counseling. For example, were found to not provide reasonable assurance of compliance with HUD requirements [GAO Report, p. 30]. GAO's limited testing also raised concerns: all of the 15 counseling sessions (from 11 different agencies) that GAO staff attended posing as prospective HECM borrowers did not provide all of the required information--although at each, there were useful and generally accurate information given about the key features of the reverse mortgage programs [GAO Report, p. 32]. The omitted information was most frequently about other housing, social service, health, and financial options, other home equity conversion options, the financial implications of entering into a HECM, a disclosure that a HECM may affect eligibility for assistance under other federal and state programs, and asking if a homeowner had signed a contract or agreement with an estate planning service. [GAO Report, pp. 35-37].

The GAO calls for steps to strengthen oversight, to enhance consumer and industry awareness of the deceptive marketing claims and practices, and to improve HUD's internal oversight of HECM counseling. [GAO Report, p. 48]

See also

Predatory Reverse Mortgage Practices and Elders, Robert A. Mead. Elder Law Advisory (Oct 2009). This analysis agrees with the dangers seen by the GAO and with the direction of recent reform efforts, but supports even stronger reforms, such as those championed by Senator Claire McCaskill (D-Mo).
Reverse Mortgages Can Help Seniors Meet Their Financial Needs, D. Steve Boland, 36 ESTPLN 29, 2009 WL 3215245. Estate Planning (September 2009). This article describes how reverse mortgages work and can be used by retired seniors to turn their home's equity into mostly tax-free funds for medical or other expenses, and how the FHA regulation of HECM loans have resulted in a flexible program with built-in protections for borrowers.
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Advance Directives
Developments In Texas Advance Directives, Robert W. Painter. 20 Houston Lawyer September/October, 2009.

Charitable Trusts and Donations

Donating Life Insurance to Charities is Worth the Effort, Jay W. Miller. 36 ESTPLN 22, 2009 WL 3266154. Estate Planning (October 2009)

Elder Law

At The Crossroads Of Age And Disability: Can Practitioners Rely On The Amended ADA And The ADEA To Provide Adequate Recourse For The Older Disabled Individual? Christopher E. Pashler and Brian C. Lambert. 10 Marq. Elder's Advisor 183. Marquette Elder's Advisor (Spring 2009)

Consumer Scams And The Elderly: Preserving Independence Through Shifting Default Rules, Nathalie Martin. 17 Elder L.J. 1. Elder Law Journal (Spring 2009)

Credit Card Disclosures And The Elderly: Will The Proposed Amendments To Regulation Z Help The Elderly Understand Credit Card Documents? Jeffrey Kimball Paulsen. 17 Elder L.J. 125. Elder Law Journal (Spring 2009).

Elder Abuse And Exploitation: The Ethical Duty Of The Attorney, Hon. Georgia Akers. 47-AUG Hous. Law. 10. Houston Lawyer (July/August, 2009).

Looking For A “Good Death”: The Elderly Terminally Ill's Right To Die By Physician-Assisted Suicide, Katherine A. Chamberlain. 17 Elder L.J. 61. Elder Law Journal (Spring 2009).

No One In Charge: Durable Powers Of Attorney And The Failure To Protect Incapacitated Principals, Jennifer L. Rhein. 17 Elder L.J. 165. Elder Law Journal (Spring 2009).

Nursing Wounds: Why LGBT Elders Need Protection From Discrimination And Abuse Based On Sexual Orientation And Gender Identity, Jaime E. Hovey. 17 Elder L.J. 95. Elder Law Journal (Spring 2009).

Predatory Reverse Mortgage Practices and Elders, Robert A. Mead.  Elder Law Advisory (Oct 2009).
PTSD And Its Effects On Elderly, Minority, And Female Veterans Of All Wars, Craig M. Kabatchnick. 10 Marq. Elder's Advisor 269. Marquette Elder's Advisor (Spring 2009)

Strange Bedfellows: Why Older Straight Couples Should Advocate For The Passage Of The Illinois Civil Union Act, John R. Schleppenbach. 17 Elder L.J. 31. Elder Law Journal (Spring 2009).

A Survey Of The Fifty States' Grandparent Visitation Statutes, Michael K. Goldberg. 10 Marq. Elder's Advisor 245. Marquette Elder's Advisor (Spring 2009)

The Normative Influence Of The Fifth Commandment On Filial Responsibility, Charlotte K. Goldberg. 10 Marq. Elder's Advisor 221. Marquette Elder's Advisor (Spring 2009)

When Never Happens: Implications Of Medicare's Never-Event Policy Hudson T. Rowland. 10 Marq. Elder's Advisor 341. Marquette Elder's Advisor (Spring 2009)

Blogs

Another VA Benefit You Never Heard Of. Elder Law Today Podcast (Nov. 16, 2009). This post describes the Veteran Administration's Geriatric and Extended Care Program, described as providing home care (or care in a community setting), specialized rehabilitation services, physical therapy and home hospice care.

AOA ENews Available. The Administration on Aging, in the federal Department of Health and Human Services, issues a monthly newsletter. The latest includes stories on activities of Assistant Secretary for Aging Kathy Greenlee, expansion of the partnership between FDA and WebMD, state-by-state Medicaid Statistical Information System Tables being posted, and an HHS report on Health Insurance Reform and Breast Cancer, among others.
Federal Elder Abuse Victims Act: Enfolded. PA Elder, Estate & Fiduciary Law Blog (Monday, November 23, 2009). The blog entry collects details on the Federal Elder Abuse Victims Act, introduced into the Senate, from a number of sources, and notes that key provisions from the Act have become part of the Senate health care legislation debate. Among other things, the blog notes that the "Elder Abuse Victims Act (S. 1821)" was introduced into the Senate as a "companion" Senate bill to one adopted earlier this year by the House (as the Elder Abuse Victims Act, H.R. 448). The blog quotes from a press release by Senator Leahy (D-Vt) that summarized the key provisions of the Senate bill, including (1) stipulating that elder abuse includes mail, telemarketing, and Internet fraud aimed at elderly people; (2) seeking to develop a common definition of elder abuse as knowing infliction of physical or psychological harm, or the knowing deprivation of goods or services that are necessary to meet essential needs or to avoid physical or psychological harm; (3) seeking to develop a common definition of elder exploitation as fraudulent or otherwise illegal, unauthorized, or improper acts or processes of an individual, including a caregiver or fiduciary, that uses the resources of an elder for monetary or personal benefit, profit, or gain, or that results in depriving an elder of rightful access to, or use of, benefits, resources, belongings, or assets; and (4) funding creation of positions within State courts, prosecutors’ offices or State Medicaid Fraud Control Units to coordinate elder justice-related cases, training, technical assistance, and policy development for State prosecutors and courts.
Estate/Trust Administration

The Death Of The State Death Tax Credit: Can It Be Resuscitated?, Patrick R. Thiessen. 10 Marq. Elder's Advisor 309. Marquette Elder's Advisor (Spring 2009)

Decedents and Wards--Litigation. The Advocate, a publication of the Litigation Section of the State Bar of Texas, has published a symposium on decedents and wards in their Fall 2009 issue. Included are articles covering a case law update; 2009 Texas probate, guardianship, and trust legislation; jury trials in probate court; top ten mistakes attorneys make; survivor, no survivor–financial institution liability for defective survivorship agreements; dealing with the rogue executor: page from the fiduciary litigation playbook; creditor claims in independent and dependent administrations in Texas–beware of the trap doors; jurisdiction and venue for will and trust disputes; decedents or wards as parties; fundamental issues to understand before accepting a guardianship litigation engagement; and statute of limitations issues in the probate, guardianship and trust context.

Filing a Supplemental Estate Tax Return After Probate Litigation, David Pratt and George D. Karibjanian. 36 ESTPLN 17, 2009 WL 3215240. Estate Planning (September 2009)

Funding Estate Liquidity: The §6166 Election and Life Insurance, Randy L. Zipse and Lina R. Storm. 36 ESTPLN 27, 2009 WL 3266155. Estate Planning (October 2009)

Mediating Family Property and Estate Conflicts Keeping the Peace and Preserving Family Wealth, Jay Folberg. 23-DEC Prob. & Prop. 8. Probate & Property (Nov/Dec 2009).

Trust Wars--Clashes Between Trustees And Beneficiaries, Richard L. Lyon, Kevin M. Murphy. 42-OCT Md. B.J. 14. Maryland Bar Journal (September/October, 2009)

Trustee Defenses--Statute of Limitations, Laches, Self-Executing Accounting Release Provisions, and Exculpatory Clause, Kevin J. Parker. 23-DEC Prob. & Prop. 53. Probate and Property (November/December 2009)

Blogs

5 Tips for Dealing with Claims. Death and Taxes--The Blog is offering 5 tips for dealing with claims in the probate estate. It begins with the introduction.
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Asset Protection And The Limited Liability Company, William S. Forsberg. 23-DEC Prob. & Prop. 39. Probate and Property (Nov/Dec 2009)

Portability Of The Federal Estate Tax Exemption, Edwin G. Fee, Jr. 42-OCT Md. B.J. 34. Maryland Bar Journal (September/October, 2009)

Note: The Section 6166 Balancing Game: An Examination Of The Policy Behind Estate Of Roski v. Commissioner, Britt Haxton. 62 Tax Law. 525. Tax Lawyer (Winter, 2009)
Possible Changes in U.S. Estate Tax for 2011, J. Michael Cooney, Esq. 20 Ohio Prob. L.J. 107. Ohio Probate Law Journal (November/December 2009)
A Proposal to Limit Double-Taxation of Ohio Trusts, Kevin G. Robertson, Esq. 20 Ohio Prob. L.J. 11. Ohio Probate Law Journal (September/October 2009)

Through The Looking Glass: The Politics Of Estate Tax Reform, Edward J. McCaffery. 35 ACTEC J. 121. ACTEC Journal (Fall, 2009)
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House Likely to Delay Estate Tax Consideration. CQ Today Midday Update (Nov. 17, 2009).
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Health Savings Accounts: The New Asset on the Estate Planners' Checklist, John T. Bannen, Kristin A. Occhetti. 23-DEC Prob. & Prop. 30. Probate and Property (Nov/Dec 2009)
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A Step-By-Step Guide to Purchasing a Home in France, Theresa M. H. Marx. 36 ESTPLN 24, 2009 WL 3215242. Estate Planning (September 2009)

International Estate Planning for U.S. Citizens: An Integrated Approach, Michael W. Galligan. 36 ESTPLN 11, 2009 WL 3266153. Estate Planning (October 2009)

Irrevocable Trusts

The Case for Liberalizing the Provisions for Modification or Termination of Irrevocable Trusts by Beneficiary Consent, Christina D. Evans, Esq. 20 Ohio Prob. L.J. 67. Ohio Probate Law Journal (November/December 2009)

Drafting and Administering Irrevocable Life Insurance Trusts: The Basics and Beyond, James, Spallino, Jr., Esq. 20 Ohio Prob. L.J. 91. Ohio Probate Law Journal (November/December 2009)

Fixing Broken Irrevocable Trusts (The Ohio Trust Code Has Made This Harder!)-- Part I, Alan S. Acker, Esq. 19 Ohio Prob. L.J. 169. Ohio Probate Law Journal (May/June 2009)

Fixing Broken Irrevocable Trusts (The Ohio Trust Code Has Made This Harder!)-- Part II, Alan S. Acker, Esq. 19 Ohio Prob. L.J. 210. Ohio Probate Law Journal (July/August 2009)

Fixing Broken Irrevocable Trusts (The Ohio Trust Code Has Made This Harder!)-- Part III, Alan S. Acker, Esq. 20 Ohio Prob. L.J. 13. Ohio Probate Law Journal (September/October 2009)

Practical Prescriptions for Fixing a Broken Irrevocable Trust, William R. Burford. 36 ESTPLN 9, 2009 WL 3215237. Estate Planning (September 2009)

Life Insurance Planning

2009 IRS Rules On Taxation of Sales of Life Insurance Policies--Rev. Rul. 2009-13, 2009-21 IRB 1029, Robert E. Madden, Lisa H.R. Hayes, and Frank S. Baldino., 36 ESTPLN 34, 2009 WL 3215247. Estate Planning (September 2009)

Donating Life Insurance to Charities is Worth the Effort, Jay W. Miller. 36 ESTPLN 22, 2009 WL 3266154. Estate Planning (October 2009)

Funding Estate Liquidity: The §6166 Election and Life Insurance, Randy L. Zipse and Lina R. Storm, 36 ESTPLN 27, 2009 WL 3266155. Estate Planning (October 2009)

Life Insurance Planning for Closely Held Businesses, Joshua E. Husbands, 36 ESTPLN 3, 2009 WL 3266152 (October 2009)

Notaries

Uniform Laws Update--Property; Revising the Uniform Law on Notarial Acts. 23-DEC Prob. & Prop. 6. Probate and Property (Nov/Dec 2009)

Probate

Keeping Current--Probate. 23-DEC Prob. & Prop. 13. Probate and Property (Nov/Dec 2009)
Uniform Laws Update--Probate. 23-OCT Prob. & Prop. 10. Probate and Property (September/October 2009).

Small and Mid-Size Firm Practice

The Families Of Solos And Small Firm Practitioners, David L. Gates. 26 No. 7 GPSolo 42. GPSolo (October/November 2009)

Green Achers--The Lure of Big Law and Big Cities May Stir Some. But for a Certain Solo Breed, the Small Town Is the Place to Be. Leslie A. Gordon. 95-NOV A.B.A. J. 42. ABA Journal (November, 2009)

A Line Or A Loan? Credit Lines Can Be Lifelines For Search Term Begin Solos, Deborah L. Cohen. 95-NOV A.B.A. J. 24. ABA Journal (November, 2009)

So You Want To Go Solo? You Sure? Here Are the Tasks You Need to Master to Live the Shingle Life, Deborah L. Cohen. 95-NOV A.B.A. J. 48. ABA Journal (November, 2009)

Special Needs Trusts

Estate Planning With Retirement Benefits For A Special Needs Child, Part 1--Understanding Retirement Plan Distribution Rules, Sebastian V. Grassi Jr. and Nancy H. Welber. 23-AUG Prob. & Prop. 28. Probate and Property (July/August, 2009)
Estate Planning With Retirement Benefits For A Special Needs Child: Part 2--Trusts As Beneficiaries Of Retirement Plan Benefits, Sebastian V. Grassi Jr. and Nancy H. Welber. 23-OCT Prob. & Prop. 60. Probate and Property (September/October, 2009).
Trusts (Generally)
Anti-lapse for Trusts (and for Wills!): The Proposed Ohio Statutes Address Ambiguity and Construct Uniform Distribution Rules, John D. Clark, Esq. 20 Ohio Prob. L.J. 63. Ohio Probate Law Journal (November/December 2009)
Commentary: Available Options For Fixing Defective Trusts, Robert J. Morrill. 2009 WLNR 22771123. Massachusetts Lawyers Weekly (Nov. 9, 2009)

Crummy Powers: A Refresher, C. Raymond Radigan and David R. Schoenhaar. 11/2/2009 N.Y.L.J. 3, (col. 1). New York Law Journal (Nov. 2, 2009)

Wills, Trusts, And Estates. J. Rodney Johnson,  44 U. Rich. L. Rev. 631. University of Richmond Law Review (Nov. 2009). This article reviews changes to Virginia law in these areas.

Wills

Anti-lapse for Trusts (and for Wills!): The Proposed Ohio Statutes Address Ambiguity and Construct Uniform Distribution Rules, John D. Clark, Esq. 20 Ohio Prob. L.J. 63. Ohio Probate Law Journal (November/December 2009)
Using a Contract to Make a Will to Protect Children's Inheritance, David R. Hodgman. 36 ESTPLN 3, 2009 WL 3215232. Estate Planning (September 2009)

Wills Contracts, Constructive Trusts, and Nonclaim Statutes Analyzed By Court, Ronald R. Volkmer. 36 ESTPLN 43, 2009 WL 3215259. Estate Planning (September 2009)

Wills, Trusts, And Estates. J. Rodney Johnson,  44 U. Rich. L. Rev. 631. University of Richmond Law Review (Nov. 2009). This article reviews changes to Virginia law in these areas.
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LEGISLATIVE UPDATE

Inflation-Adjusted Tax Items for Tax Year 2010

In Revenue Procedure 2009-50 and in an accompanying news release (IR-2009-93), the Internal Revenue Service has announced that most of the more than three dozen inflation-adjusted tax items for tax year 2010 will remain unchanged. Others will change only slightly due to minimal inflation in recent months. 

Of particular interest: 

· Annual gift tax exclusion remains at $13,000 for calendar year 2010, with the annual gift tax exclusion for gifts to a spouse who is not a U.S. citizen increasing to $134,000. 

· For tax years beginning in 2010, gifts from foreign persons may need to be reported if the total value of gifts received in a taxable year exceeds $14,165, up slightly from the 2009 limit of $14,139. 

· Maximum decrease in the value of qualified real property in the gross estate of a decedent dying in calendar year 2010 using the special use valuation method under IRC § 2032A remains at $1,000,000. 

· The amount used to determine the "2-percent portion" of the estate tax payable in installments (for purposes of calculating interest under IRC § 6601(j)) increases to $1,340,000 for an estate of a decedent dying in calendar year 2010. 

· Income tax rates for estates and trusts for tax years beginning in 2010 are: 

If Taxable Income Is:
The Tax Is:
Not over $2,300

15% of the taxable income

Over $2,300 but not over $5,350

$345 plus 25% of the excess over $2,300

Over $5,350 but not over $8,200

$1,107.50 plus 28% of the excess over $5,350

Over $8,200 but not over $11,200

$1,905.50 plus 33% of the excess over $8,200

Over $11,200

$2,895.50 plus 35% of the excess over $11,200

· For tax years beginning in 2010, limitations for eligible long-term care premiums includible in the term "medical care" are: 

Attained Age Before the Close of the Taxable Year
Limitation on Premiums
40 or less

$ 330

More than 40 but not more than 50

$ 620

More than 50 but not more than 60

$1,230

More than 60 but not more than 70

$3,290

More than 70

$4,110

· Per diem limitation under I.R.C. § 7702B(d)(4) on periodic payments received under qualified long-term care insurance contracts or under certain life insurance contracts that are treated as paid by reason of the death of a chronically ill individual for calendar year 2010 is $290. 

Estate, GST and gift tax changes currently scheduled for 2010 under the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA) are as follows. (Any legislation affecting these changes will be reported in future newsletters.)

· The federal estate tax is repealed for estates of decedents dying in 2010. 

· The generation skipping tax is also repealed for 2010.

· The maximum gift tax rate decreases to 35%, while the gift tax exemption remains at $1 million. 

Source:
Westlaw:  Rev. Proc. 2009-50, 2009-45 I.R.B. 617, 2009 WL 3303219; Inflation Having Little Effect on Tax Rates and Benefits in 2010, IR-2009-93, 2009 WL 3323330; Internal Revenue Service: Inflation Having Little Effect on Tax Rates and Benefits in 2010, Rev. Proc. 2009-50, 2009-45 I.R.B. 617 (published Nov. 9, 2009).

IRS Announces Pension Plan Limits for 2010; Most Limitations Remain Unchanged

The Internal Revenue Service recently announced in news release IR-2009-94 its cost-of-living adjustments applicable to dollar limitations for pension plans and other items for tax year 2010. 

I.R.C. § 415(d) requires that the Commissioner annually adjust the dollar limitations on benefits and contributions under qualified retirement plans for cost‑of‑living increases. These adjustments also affect other limitations applicable to deferred compensation plans. The dollar limits for these items remain unchanged as the increase in the cost-of-living index did not meet the statutory thresholds that trigger their adjustment. 

Effective January 1, 2010, the limitations on benefits and contributions under qualified plans prescribed by I.R.C. § 415, limitations applicable to deferred compensation plans affected by adjustments under  I.R.C. § 415, and various other dollar amounts adjusted at the same time and in the same manner as the dollar limitation of I.R.C. 415(b)(1)(A) remain unchanged as follows: 

Description

Amount

The annual benefit limit under a defined benefit plan under I.R.C. § 415(b)(1)(A).

The limitation for defined benefit plans under I.R.C. 415 (b)(1)(B) applying to participants who separated from service before January 1, 2010 is computed by multiplying his or her compensation limitation, as adjusted through 2009, by 1.0000.

$195,000
The limitation for defined contribution plans under I.R.C. § 415(c)(1)(A)
$49,000

The limitation under I.R.C. § 402(g)(1) on the exclusion for elective deferrals described in I.R.C. § 402(g)(3)
$16,500

The annual compensation limit under I.R.C. § 401(a)(17), I.R.C. § 404(l), I.R.C. § 408(k)(3)(C), and I.R.C. § 408(k)(6)(D)(ii)
$245,000

The dollar limitation under I.R.C. § 416(i)(1)(A)(i) concerning the definition of key employee in a top-heavy plan

$160,000

Under I.R.C. § 409(o)(1)(C)(ii), the dollar amount for determining the maximum account balance in an employee stock ownership plan subject to a 5-year distribution period

The dollar amount used to determine the lengthening of the 5-year distribution period under this section

$985,000 

$195,000

The limitation used in the definition of highly compensated employee under I.R.C. § 414(q)(1)(B)
$110,000

The dollar limitation under I.R.C. § 414(v)(2)(B)(i) for catch-up contributions to an applicable employer plan other than a plan described in I.R.C. § 401(k)(11) or I.R.C. § 408(p) for individuals aged 50 or over

The dollar limitation under I.R.C. § 414(v)(2)(B)(ii) for catch-up contributions to an applicable employer plan described in I.R.C. § 401(k)(11) or I.R.C. § 408(p) for individuals aged 50 or over

$5,500

$2,500

The annual compensation limitation under I.R.C. § 401(a)(17) for eligible participants in certain governmental plans that, under the plan as in effect on July 1, 1993, allowed cost-of-living adjustments to the compensation limitation under the plan under I.R.C. § 401(a)(17) to be taken into account

$360,000

The compensation amount under I.R.C. § 408(k)(2)(C) regarding simplified employee pensions (SEPs)

$550

The limitation under I.R.C. § 408(p)(2)(E) regarding SIMPLE retirement accounts

$11,500

The limitation on deferrals under I.R.C. § 457(e)(15) concerning deferred compensation plans of state and local governments and tax-exempt organizations

$16,500

The compensation amounts under Treas. Reg. § 1.61-21(f)(5)(i) concerning the definition of “control employee” for fringe benefit valuation purposes

$95,000

The compensation amount under Treas. Reg. § 1.61-21(f)(5)(iii)
$195,000

Several pension-related amounts are also to be adjusted using the cost-of-living adjustment under I.R.C. § 1(f)(3). The majority of these dollar limits remain unchanged as well, however a few amounts have increased slightly as follows:

Description

Amount

The adjusted gross income limitation under I.R.C. § 25B(b)(1)(A) for determining the retirement savings contribution credit for married taxpayers filing a joint return

The limitation under I.R.C. § 25B(b)(1)(B) 

The limitation under I.R.C. § 25B(b)(1)(C) and I.R.C. § 25B(b)(1)(D) 

$33,500

(up from $33,000)

$36,000

$55,500
The adjusted gross income limitation under I.R.C. § 25B(b)(1)(A) for determining the retirement savings contribution credit for taxpayers filing as head of household

The limitation under I.R.C. §  25B(b)(1)(B)
The limitation under I.R.C. § 25B(b)(1)(C) and I.R.C. § 25B(b)(1)(D) 

$25,125

(up from $24,500)

$27,000

$41,625

The adjusted gross income limitation under I.R.C. § 25B(b)(1)(A) for determining the retirement savings contribution credit for all other taxpayers 

The limitation under I.R.C. § 25B(b)(1)(B) 

The limitation under I.R.C. § 25B(b)(1)(C) and I.R.C. § 25B(b)(1)(D) 

$16,750

(up from $16,500)

$18,000

$27,750

The deductible amount under I.R.C. § 219(b)(5)(A) for an individual making qualified retirement contributions 

$5,000

The applicable dollar amount under I.R.C. § 219(g)(3)(B)(i) for determining the deductible amount of an IRA contribution for taxpayers who are active participants filing a joint return or as a qualifying widow(er)

The applicable dollar amount under I.R.C. § 219(g)(3)(B)(ii) for all other taxpayers (other than married taxpayers filing separate returns) 

The applicable dollar amount under I.R.C. § 219(g)(7)(A) for a taxpayer who is not an active participant but whose spouse is an active participant 

$89,000

$56,000

(up from $55,000)

$167,000

(up from $166,000)

The adjusted gross income limitation under I.R.C. § 408A(c)(3)(C)(ii)(I) for determining the maximum Roth IRA contribution for married taxpayers filing a joint return or for taxpayers filing as a qualifying widow(er) 

The adjusted gross income limitation under I.R.C. § 408A(c)(3)(C)(ii)(II) for all other taxpayers (other than married taxpayers filing separate returns) remains unchanged at $105,000.

$167,000

(up from $166,000)

$105,000

Source:
Westlaw:  IRS Announces Pension Plan Limitations for 2010, IR- 2009-94, 2009 WL 3303735; Internal Revenue Service: IRS Announces Pension Plan Limitations for 2010, IR-2009-94, published October 15, 2009

Social Security Administration Announces Maximum Earnings Subject to SS Tax Unchanged for 2010

On October 15, the Social Security Administration (SSA) announced that the maximum amount of earnings subject to Social Security tax in 2010 will remain unchanged at $106,800. According to the SSA, the limit (the "contribution and benefit base") continues at the 2009 amount because, with no cost-of-living adjustment for benefits (see SSA, Latest Cost-of-Living Adjustment), there will be no change in the contribution and benefit base (see SSA, Contribution and Benefit Base Determination). This is the first year since the adjustment went into effect in 1975 that no COLA has been granted (see SSA, Cost-Of Living Adjustments table).

Under the Social Security Act, an increase in the Bureau of Labor Statistics' Consumer Price Index for Urban Wage Earners and Clerical Workers (CPI-W) from the third quarter of the last year to the third quarter of the current year will automatically increase the Social Security and Supplemental Security Income benefits for the upcoming year.  However, there was no increase in the CPI-W from the third quarter of 2008 to the third quarter of 2009 resulting in no COLA for 2010. (see SSA, Latest Cost-of-Living Adjustment). 
Also unchanged are the Social Security tax rates for employees and self-employed taxpayers, which will remain at 6.2 percent and 12.4 percent, respectively. As a result, the maximum amount an employee will owe in Social Security taxes in 2010 will remain at $6,621.60.

Source:
Social Security Administration: 2010 Social Security Changes, Press Office Fact Sheets, published October 15, 2009

IRS Finalizes Rules on Amount Deductible for Claims against Estate

On October 20, the Internal Revenue Service published final rules in T.D. 9468 regarding the amount that is deductible from a decedent’s gross estate for claims against the estate under I.R.C. § 2053(a)(3). The guidance also updates provisions relating to the deduction for certain state death taxes to reflect the statutory amendments made in 2001 to I.R.C. § 2053(d) and I.R.C. § 2058. These regulations are effective as of October 20, 2009

I.R.C. § 2053(a) states that "the value of the taxable estate shall be determined by deducting from the value of the gross estate such amounts: (1) For funeral expenses, (2) for administration expenses, (3) for claims against the estate, and (4) for unpaid mortgages on, or any indebtedness in respect of, property where the value of the decedent's interest therein, undiminished by such mortgage or indebtedness, is included in the value of the gross estate, as are allowable by the laws of the jurisdiction, whether within or without the United States, under which the estate is being administered." The lack of a specific directive to value a deductible claim at its value at the time of the decedent's death, in contemplation of such postmortem expenses as funeral and administration expenses, has resulted in inconsistent case law, with different estate tax treatment of similarly-situated estates depending only upon the jurisdiction in which the executor resides. In an effort to foster consistent application of I.R.C. § 2053(a)(3), proposed regulations were issued in April 2007 (REG-143316-03) clarifying that when determining deductions for events occurring after a decedent’s death all events are to be considered and, in general, limiting the deductions to amounts actually paid by the estate in satisfaction of deductible expenses and claims. The proposed regs also addressed issues involving specific types of claims, and changes made to I.R.C. § 2053(d) in 2001. 

After consideration of written and oral comments, the proposed regulations were adopted with some revisions. Highlights include:

· Prop. Reg. § 20.2051-1. With respect to the computation of the taxable estate of a decedent who was not a citizen or resident of the United States, final regs restore the reference to the regs under I.R.C. § 2106, rather than under I.R.C. § 2051.

· Standard for Deductibility. Final regs generally maintain that only claims actually paid by the estate may be deducted under I.R.C. § 2053(a)(3). However, in recognition of the practical application of this approach, the guidance includes an exception for claims against the estate “with respect to which there is an asset or claim includible in the gross estate that is substantially related to the claim against the estate” and an exception for claims that, collectively, “do not exceed $500,000 (not including those deductible as ascertainable amounts).” 

· Effect of a Court Decree. Final regs reinstate original language regarding a court decree, stating that "the court passes upon the facts upon which deductibility depends" and removing the proposed rules’ language that "the court reviewed the facts relating to the expenditures." An example was added clarifying that an estate will not be denied a deduction solely because a local court decree has not been entered for the amount, if the amount is allowable under local law and no court decree is required under applicable law for payment, in jurisdictions in which a court approves the administration of an estate without specifically approving expenses and claims, absent a challenge from an interested party. The rules also eliminate the requirement that the settlement be within the range of “reasonable outcomes under applicable state law” and clarify that a deduction will not be denied for a settlement under I.R.C. § 2053 if the estate can establish that the cost, delay, or other significant factors associated with defending the claim or contesting the expense will impose a “higher burden on the estate relative to the amount paid to settle the claim or the contested expense.”

· Rule for Estimated Amounts. Final regs clarify that a deduction is allowed under the rule for deducting certain ascertainable amounts to “the extent that the Commissioner is reasonably satisfied that the amount to be paid is ascertainable with reasonable certainty and will be paid” and incorporates consistent language where applicable in describing the standard for meeting the "will be paid" requirement. In addition, added clarification indicates that the rule for deducting certain ascertainable amounts applies to both claims and administration expenses, and defines the period during which post-death events will be considered.

·  Protective Claims. Final regs include detailed guidance under § 20.2053-1(d)(5) explaining the protective claim for refund process. 

· Marital and Charitable Deductions. § 20.2053-1(d)(5)(ii) of the final regs confirm that, if a claim or expense payable from a bequest that qualifies for the marital or charitable deduction is the subject of a protective claim for refund under I.R.C. § 2053, the charitable or marital deduction will not be reduced by the amount of the claim or expense until the amount is actually paid. 

· Reimbursements. Since a deduction for an expense or claim is not allowed to the extent that it is or could be compensated for by insurance or otherwise reimbursed, final regs provide that an executor may certify on Form 706 that “no reimbursement is available for a claim or expense if the executor neither knows nor reasonably should have known of the availability of any such reimbursement.” The rules also state the amount of a claim or expense deductible under I.R.C. § 2053 do not have to be reduced by the amount of a potential reimbursement “if the executor provides a reasonable explanation on Form 706 for his or her reasonable determination that the burden of necessary collection efforts would outweigh the anticipated benefits from those efforts.”

Other areas addressed in the final regs include comments received on deductions for expenses of administering estate under Prop. Reg. § 20.2053-3, claims against the estate under Prop. Reg. § 20.2053-4(a), claims and counterclaims, claims by family members, related entities, or beneficiaries, payments for unenforceable claims prior to or at the decedent's death, and recurring payments. 

Along with the finalized regulations, the Treasury Department and the IRS issued Notice 2009-84 announcing the IRS's decision to limit the review of a Form 706, United States Estate (and Generation-Skipping Transfer) Tax Return, to the evidence relating to the deduction under I.R.C. § 2053, when a timely-filed claim for refund of estate taxes that is based on a section 2053 deduction “ripens after the expiration of the limitations period on assessment.” However, this limitation will not apply if there is evidence of “fraud, malfeasance, collusion, concealment, or misrepresentation of a material fact”.
Source:

Westlaw: Guidance Under Section 2053 Regarding Post-Death Events, T.D. 9468, 2009 WL 3346870 (IRS TD), 74 FR 53652-01; Limited Reexamination of Estate Tax Return Applicable to Certain Section 2053 Claims for Refund, Notice 2009-84, 2009-44 I.R.B. 592, 2009 WL 3321029; Department of Treasury: Guidance Under Section 2053 Regarding Post-Death Events, T.D. 9468, 74 FR 53652-01, published October 20, 2009; Limited Reexamination of Estate Tax Return Applicable to Certain Section 2053 Claims for Refund, Notice 2009-84, published October 17, 2009
Applicable Federal Rates for November 2009 (Rev. Rul. 2009-35)

TABLE 1
Applicable Federal Rates (AFR) for November 2009 for purposes of I.R.C. § 1274(d)
Period for Compounding
 
 

Annual
Semiannual
Quarterly
Monthly
Short-term 

 

 

 

 

AFR

.71%

.71%

.71%

.71%

110% AFR

.78%

.78%

.78%

.78%

120% AFR

.85%

.85%

.85%

.85%

130% AFR

.92%

.92%

.92%

.92%

 
Mid-term
AFR

2.59%

2.57%

2.56%

2.56%

110% AFR

2.85%

2.83%

2.82%

2.81%

120% AFR

3.10%

3.08%

3.07%

3.06%

130% AFR

3.37%

3.34%

3.33%

3.32%

150% AFR

3.90%

3.86%

3.84%

3.83%

175% AFR

4.55%

4.50%

4.47%

4.46%

 
Long-term
AFR

4.01%

3.97%

3.95%

3.94%

110% AFR

4.42%

4.37%

4.35%

4.33%

120% AFR

4.82%

4.76%

4.73%

4.71%

130% AFR

5.23%

5.16%

5.13%

5.11%

 
TABLE 2
Adjusted AFR for November 2009 for purposes of I.R.C. § 1288(b)
 

Period for Compounding
 
Annual
Semiannual
Quarterly
Monthly
Short-term adjusted AFR
.80%

.80%

.80%

.80%

Mid-term adjusted AFR
1.89%

1.88%

1.88%

1.87%

Long-term adjusted AFR
3.92%

3.88%

3.86%

3.85%

 
TABLE 3
Rates under I.R.C. § 382 for November 2009
Adjusted federal long-term rate for the current month

3.92%
Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted federal long-term rates for the current month and the prior two months)

 

4.33%
TABLE 4
Appropriate Percentages under I.R.C. § 42(b)(1) for November 2009
 

Note: Under Section 42(b)(2), the applicable percentage for non-federally subsidized new buildings placed in service after July 30, 2008, and before December 31, 2013, shall not be less than 9%.
 

Appropriate percentage for the 70% present value low-income housing credit

7.76%
Appropriate percentage for the 30% present value low-income housing credit

3.33%
TABLE 5
Rate under I.R.C. § 7520 for November 2009
Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years, or a remainder or reversionary interest

3.2%
 
Source:
Westlaw: Federal Rates; Adjusted Federal Rates; Adjusted Federal Long-term Rate and the Long-term Exempt Rate, Rev. Rul. 2009-35, 2009 WL 3337643; Internal Revenue Service: Rev. Rul. 2009- 35, Index of Applicable Federal Rates (AFR) Rulings, October 21, 2009.

Applicable Federal Rates for December  2009 (Rev. Rul. 2009-38)

TABLE 1
Applicable Federal Rates (AFR) for December 2009 for purposes of I.R.C. § 1274(d)
Period for Compounding
 
 

Annual
Semiannual
Quarterly
Monthly
Short-term 

 

 

 

 

AFR

.69%

.69%

.69%

.69%

110% AFR

.76%

.76%

.76%

.76%

120% AFR

.83%

.83%

.83%

.83%

130% AFR

.90%

.90%

.90%

.90%

 
Mid-term
AFR

2.64%

2.62%

2.61%

2.61%

 110% AFR

2.90%

2.88%

2.87%

2.86%

 120% AFR

3.16%

3.14%

3.13%

3.12%

 130% AFR

3.44%

3.41%

3.40%

3.39%

 150% AFR

3.97%

3.93%

3.91%

3.90%

 175% AFR

4.64%

4.59%

4.56%

4.55%

 
Long-term
AFR

4.17%

4.13%

4.11%

4.09%

 110% AFR

4.59%

4.54%

4.51%

4.50%

 120% AFR

5.02%

4.96%

4.93%

4.91%

 130% AFR

5.44%

5.37%

5.33%

5.31%

 
TABLE 2
Adjusted AFR for December 2009 for purposes of I.R.C. § 1288(b)
 

Period for Compounding
 
Annual
Semiannual
Quarterly
Monthly
Short-term adjusted AFR
.86%

.86%

.86%

.86%

Mid-term adjusted AFR
2.25%

2.24%

2.23%

2.23%

Long-term adjusted AFR
4.14%

4.10%

4.08%

4.07%

 
TABLE 3
Rates under I.R.C. § 382 for December 2009
Adjusted federal long-term rate for the current month

4.14%
Long-term tax-exempt rate for ownership changes during the current month (the highest of the adjusted federal long-term rates for the current month and the prior two months)

 

4.16%
TABLE 4
Appropriate Percentages under I.R.C. § 42(b)(1) for December 2009
 

Note: Under Section 42(b)(2), the applicable percentage for non-federally subsidized new buildings placed in service after July 30, 2008, and before December 31, 2013, shall not be less than 9%.
 

Appropriate percentage for the 70% present value low-income housing credit

7.79%
Appropriate percentage for the 30% present value low-income housing credit

3.34%
TABLE 5
Rate under I.R.C. § 7520 for December 2009
Applicable federal rate for determining the present value of an annuity, an interest for life or a term of years, or a remainder or reversionary interest
3.2%
TABLE 6

Rates Under I.R.C. §§ 846 and 807
Applicable rate of interest for 2010 for purposes of sections 846 and 807
3.81%

 
Source:
Westlaw: Federal Rates; Adjusted Federal Rates; Adjusted Federal Long-term Rate and the Long-term Exempt Rate, Rev. Rul. 2009-38, 2009 WL 3823199; Internal Revenue Service: Rev. Rul. 2009- 38, Index of Applicable Federal Rates (AFR) Rulings, November 18, 2009.
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Estate Tax Planning Options
for Decoupled States




With the release of Trust Plus® version 19.1, Cowles now offers estate tax planning options for decoupled states. Recognizing that a growing number of jurisdictions have death taxes independent of the federal estate tax and that this trend is likely to continue, we have divided the tax planning options into state and federal planning, and have added three new state options, together with two previously existing options. 
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Phrase 270 is used to design plans for clients in states without a state death tax for which the value of the combined gross estates of both spouses is above the federal exclusion amount. It may also be appropriate in some situations for clients in states that have a state death tax, if they have determined that it is more advantageous to maximize their federal exclusion amount and pay some state death tax upon the death of the first spouse to die.

Phrase 275 is used to design plans for clients in decoupled states for which the value of the combined gross estates of both spouses is above the state death tax exclusion amount. It is particularly appropriate for estates where the amount transferred to the marital share, plus probable growth, will likely be less than the federal exclusion amount available to the surviving spouse at that spouse's death, and for those who believe that federal estate tax will no longer exist as of the date of the second spouse's death. 
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Phrase 275 includes the following options: 

· Standard disclaimer option (previously existing)
· Option to fund marital and non-marital shares to the state exemption amount (previously existing)

· Three-trust option with a federal QTIP, state "gap" QTIP, and a non-marital share
· Partial QTIP (divided into qualifying and non-qualifying trusts)

· Clayton trust 

Anticipating that more states will be enacting independent death taxes and that even those clients in states without a death tax may own property in states with a death tax, we have made these new options available to all users within the Phrase/Document area of the system. 
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Substantive Legal Help is available for all new phrase options including links for citations and other resources where appropriate. In addition a new checklist addendum is available from Members Only for these new options, allowing you to either easily utilize these options during the client appointment or disregard them if they do not apply.

These new phrase options are included with Cowles version 19.1, released in October, 2009 to all Cowles software users. If you have not downloaded the update, please visit Members Only/InstantUpdate for more information on other enhancements and a link to download the release. If you have questions or need installation assistance, please call us at (800) 366-1730, or email us at west.appsupport@thomson.com. 
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