Dear Colleague November/December 2008

Dear Colleague,

We are fortunate to conclude our publishing year with contributions from forward-thinking authors who personify the best of law librarianship – smart, dedicated professionals who are willing to share with their colleagues. In very different areas, our law librarian contributors have developed specific areas of expertise in their firms for the benefit of their library users. 

For example, in his former career as a Wall Street law librarian, West Librarian Relations Manager Craig Eastland developed considerable knowledge of the financial industry. In this issue, he takes us step-by-step through the still-emerging financial crisis. For those who want to understand how the housing bubble and banking actions led to our current situation, Craig’s article is essential reading.

Whether you are embarking on a big project or just managing daily details of a busy law library, it’s sometimes difficult to focus on important things in the press of urgent requests or to identify what is the most appropriate way for each staff member to spend his or her time. Greg Lambert helps us get some perspective to better evaluate work flow and honestly assess whether we are spending our time on the right things. He offers some practical ways to keep things moving in the office while still having time to contribute to the profession and have fun!

Our newest products and offerings reflect librarians’ need for multiple formats and a global reach in research materials. Read about Rise of American Law for new ways to access historic first editions and other 19th- and 20th- century classics of legal research. And see how Westlaw China, developed with input from attorneys and law students in China and the United States, is emerging as the single credible source of legal information relating to the practice of law in China.

It has been a busy year for all of us and we in Librarian Relations thank you for your support. We appreciate that you have many demands on your time and we are pleased to have the opportunity to work with such dedicated professionals. Best wishes to all for a happy and successful new year! Please continue to call upon us for assistance and to let us know how we can best work with you in the coming year.

Sincerely,

Lori Hedstrom

The Financial Crisis: complexity made (somewhat) less complex

by Craig Eastland

[Editor’s note: Law librarians were once viewed as merely “experts in the science of finding the law.” Frank B. Gilbert, The Law Library, 1 Law Libr. J. 6, 9 (1908). But no more. Many law librarians are also acknowledged experts in a wide range of legal and financial subjects. For example, West Librarian Relations Manager Craig Eastland is a law librarian who is also an avid follower of securities law and the financial crisis. In this issue, he presents a primer on the current financial crisis. He will return to this topic in a future issue.]
Risk Is Cheap

Before we talk about the financial crisis, let’s talk about the old days. Ten years ago, a bank took a risk when it wrote a mortgage. If the borrower defaulted, the bank had to evict the borrower and then hold an auction to sell the house. Until the auction, the bank was responsible for maintaining the house and paying the taxes. To avoid becoming auctioneers and absentee landlords, banks spent a good deal of effort determining the borrower’s ability and willingness to pay back the mortgage.

But over the last 10 years, mortgage banks and investment banks found a way to remove the default risk from writing mortgages. They used something called securitization (or asset-backed finance) to separate the risk from the money and transfer the risk to someone else. Securitization allows a business (or originator) to turn a steady trickle of cash into a big flood of cash. Any trickle can be securitized: credit card payments, student loan payments, and of course, mortgages. Mortgage-backed securities (MBS) were developed by federal housing agencies in the 1970s as a way to sell a bunch of mortgages all at once. During the 1990s, the Resolution Trust Corporation, suddenly in possession of thousands of mortgages from failed savings and loans, worked the bugs out of the MBS process.

Investment banks like Bear Stearns and Lehman Brothers privatized the MBS process developed by the government. Here’s how they “packaged” mortgages into MBS:

1. The originator sells all of its mortgages to the investment bank at a discount.
2. The investment bank organizes a new company called a special purpose vehicle, or SPV. The SPV usually has a funny name such as “Bear Stearns Alt-A Trust.”
3. The SPV buys the mortgages from the investment bank.

4. The SPV issues securities that it sells in the public markets. Because the securities are backed by mortgage payments, they are called mortgage-backed securities.

This is how the default risk changes hands: SPVs, also called pass-through entities, aren’t real companies. The only thing they own is a pool of mortgages. Their only source of income is the repayment of the mortgages. The securities they issue transfer, or pass through, all the attributes of the underlying mortgages—including the risk—to the investors who buy them.

Upward Spiral

Money from MBS deals, mostly borrowed, was the gas that inflated the housing bubble. As long as housing prices went up, MBS paid dividends. Because MBS were a good investment, there were investors to buy them. To feed this hungry market, investment banks needed more mortgages to package. Consequently, originators had an incentive to write as many as possible.
During this time, both investment banks and mortgage originators started to explore avenues that, in retrospect, look very risky. In these behaviors were the seeds of the collapse.

Banks do a lot of business with borrowed money. Regulatory requirements control how much money a bank can borrow by comparing the amount of money the bank owes to how much cash it has. Investment banks (which don’t really exist anymore) were different from normal banks: They were regulated by the Securities and Exchange Commission (SEC). Former SEC rules, based on international banking standards, let investment banks borrow more money than banks regulated by the Federal Reserve. According to the testimony of Luigi Zingales, a professor at the University of Chicago Graduate School of Business, Lehman Brothers owed 30 times more money than it had on hand.*

What did these investment banks do with the money they borrowed? They bought mortgages to turn into MBS. The borrowed money went back into the hands of the originators, allowing them to write more mortgages. Thus, as much as 30 out of every 31 dollars sloshing around in the housing market was borrowed money. This flood of cash made it possible for borrowers to get bigger loans. Bigger loans meant speculation and bidding wars. Speculation meant constantly rising home prices. 
Eventually, all the people with good credit had houses, but the market for MBS did not wane. The originators realized that because all the risk was passed to MBS investors there was no need for them to properly vet mortgage applicants. So the mortgage application process was eliminated and new kinds of mortgages were created to allow people to buy houses they couldn’t afford.
The Power of Triple-A

In hopes of wringing a few more dollars out of the mortgage securitization machine, investment banks began creating an interconnected web of transactions that would eventually pull down the entire investment banking industry. In the creation of this structure, the credit rating agencies played a crucial role. 

Eighty percent of securities are purchased by large institutions, e.g., banks, pension funds, and investment banks. These large entities are regulated to protect their shareholders. They can’t invest in just anything. They are only allowed to buy securities that are rated investment grade by a nationally recognized statistical rating organization (NRSRO). NRSRO was coined by the SEC in the 1970s to identify reliable rating agencies. This SEC shorthand was incrementally incorporated into other laws. Today, the NRSROs wield enormous power; many deals can’t be sold if they aren’t investment grade. MBS deals are so complex they aren’t even possible without a rating. 

A rating from a credit rating agency is a prediction of the likelihood of default. Each credit rating agency has six or eight ratings, of which the top few are investment grade. The rest are called “junk.” The highest rated securities (Aaa for Moody’s and AAA for S&P) have a very low average chance of defaulting. Historically, default rates for triple-A securities have been less than 3 percent.

A Brand New World

Changes in mortgage lending produced a housing market unlike any that had ever existed. Default risk was rising: More mortgages were being written to riskier “subprime” borrowers, and ordinary people were turning into real estate speculators. Traditionally, mortgage lending was a low-risk activity. People don’t want to get kicked out of their houses so they sacrifice elsewhere to ensure that the mortgage gets paid. But speculators, who have little or none of their own money invested, are much more likely to default if housing prices go down.

Investment banks responded to the riskier housing market by tweaking their MBS products to retain triple-A ratings. They employed financial engineers or quants to apply mathematical tools to MBS offerings. Quants are the people often referred to as Wall Street’s “rocket scientists.” (Many of them are former rocket scientists.) The quants redesigned ordinary MBS with an eye toward making them default-proof. For example, they arranged MBS offerings into tiers called tranches. They panned the gold, in the form of the least risky mortgages, out of the underlying mortgage pool and assigned it to one tranche in order for that tranche to be rated triple-A. Lower-ranking tranches were subordinate; holders would only get money after the higher tranches did.

The rating agencies helped the investment banks get triple-A ratings for these new securities through connivance and stupidity. All the rating agencies have “consulting” divisions that help issuers get better ratings, but they relied on flawed data. They didn’t understand that the housing market had fundamentally changed. The models of mortgage default that the rating agencies were using predated the MBS-fueled housing market. It was, as former Moody’s managing director Mark Adelson told the New York Times, “like observing 100 years of weather in Antarctica to forecast the weather in Hawaii.”† 
Pooling Complexity

The circular MBS system continued to spin, making all participants rich. To meet continuing demand, some investment banks ventured onto thinner ice by creating complex securities called collateralized debt obligations (CDO). CDO were issued by special-purpose vehicles that bought and sold MBS (these vehicles were a cross between an MBS SPV and a mutual fund). The securities that they issued were divided into multiple tranches. CDO weren’t backed by a pool of mortgages; they were backed by a pool of mortgage-backed securities. Generally, CDO securities were an even riskier investment than MBS because the CDO tranches were subordinate to all the tranches of the underlying MBS. In spite of this, many CDO tranches were rated triple-A. 

Topiary

This is where it gets really complicated. The investment banks used one more strategy to make their MBS a more attractive investment. They employed a derivative, called a credit default swap (CDS), as a hedge against default. 

Hedging is essentially making a bet and, just in case, also making the opposite bet. It’s like betting $100 on the long shot and $30 on the favorite. The potential gains are less, but so are the potential losses.

A derivative is a financial instrument that derives its value from the value of something else. Essentially, a derivative is a bet on what the price of the underlying item will do. For example, a fixed-rate contract with a heating oil company is a derivative. That’s because the contract itself has value, but its value depends on the price of heating oil. Imagine you typically use 100 gallons of oil during the winter and you sign a fixed-rate contract when the price of oil is $4 a gallon. The following week the price goes down to $3 a gallon. Your heating oil company owns a contract worth $100 (the difference between the market price of oil and the contract price). If the price of oil stayed at $4, the contract would be valueless, and if the price of oil went up to $5 (as you expected it to) the contract would be worth $100 to you. 

Hoping to further insulate their MBS from default, investment bank-SPVs contracted with insurance companies, such as American International Group, to insure their securities against default. The transaction was simple: If the MBS stopped paying dividends because of default, the insurer agreed to give the SPV the money to pay the dividends. In exchange, the SPV paid insurance premiums. The SPV had thus “swapped” some of the investor’s default risk for premium payments.

As a way of making MBS more marketable, these transactions look like a smart idea. Think about our heating oil example: If you’re worried that you might not have $400, you might buy insurance. In exchange for your premiums, you’d get the insurance company’s promise to give you $400 in the event you don’t have the money. These CDS hedging transactions look more questionable on the insurer’s side. Because huge sums of money were involved, the SPVs asked for cash collateral to guarantee that the insurer would really meet its obligations. In addition, if the MBS were downgraded by the rating agencies, the insurer had to come up with more collateral. 

The CDS market is, perhaps, the most astonishing aspect of the financial crisis. It grew in a tiny loophole in the Commodity Futures Modernization Act (CFMA), Pub. L. No 106-554 (codified in scattered sections of 7, 11, 12, and 15 U.S.C.A.) and became a 35 trillion dollar casino. In 1999, the President’s Working Group on Financial Markets advised Congress that the CDS market was too tiny to be regulated and the CFMA exempted it from the jurisdiction of the Commodity Futures Trading Commission and the SEC. In 1999, CDS transactions were seen as a stabilizing factor with limited growth potential. 

What the President’s Working Group did not anticipate was that the insurers would start writing CDS agreements for parties wholly unrelated to the underlying transaction. Let’s go back to our gas contract example. Imagine that I, a third party without any interest in your contract, convinced my insurance company to “insure” your contract with the heating oil company. I pay premiums, and if you can’t meet your obligation, my insurer pays me $400. It doesn’t sound like insurance, does it? It sounds like I’m betting you won’t be able to pay. Also, my insurer is betting that most people like you will be able to pay.

All the pieces are now in place. Next: Housing prices start to go down, and the matrix of interrelated deals collapses.

==

Formerly head of reference at Fried Frank Harris Shriver & Jacobson LLP in New York, Craig Eastland is now a West librarian relations manager serving law librarians in New England. 

*Turmoil in the Financial Markets, Hearing Before the Comm. on House Oversight and Government Reform, October 6, 2008 (statement of Luigi Zingales, Professor of Finance, University of Chicago). 

†Roger Lowenstein, Triple-A Failure, N.Y. Times, Apr. 27, 2008, at 36.
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Rise of American Law: Landmark Authorities at Your Fingertips

by Jim Cahoy, Thomson West Academic Group

Did you know that one of today’s respected authorities on pleading is Charles Clark’s 1928 Handbook of the Law of Code Pleading, cited in at least 10 law review articles in the last decade? Or that the 1891 edition of Black’s Law Dictionary® has been cited in at least six published federal and state cases since 2000 (as recently as last December)? 

They may be old, but they’re hardly past their prime. Many of the law library’s oldest publications are still essential sources of authority, analysis, and legal history. 

That’s why the Rise of American Law (ROAL), a collection of a wide range of time-honored legal titles newly released on Westlaw® and DVD, is such a major addition to online research. This collection contains more than 400 treatises, dictionaries, practice guides, and other materials published by West and other publishers that have aligned with West over the years, including Lawyers Cooperative, Bancroft-Whitney, Banks-Baldwin, Clark Boardman Callaghan, and Witkin. The collection consists of materials published between 1843 and 1970, largely from the first half of the 20th century. More than 400 titles—with almost 1700 volumes and more than 1.5 million pages—are included.

With the field of historical legal research becoming a hot specialty in academia, ROAL is tailored to the needs of anyone wanting to research law from the 19th and 20th centuries. Beyond law schools, ROAL should appeal to any research institution, including courts and law firms. 

ROAL includes the first editions of American Jurisprudence, Corpus Juris, Lawyers’ Reports Annotated (the predecessor to American Law Reports), California Jurisprudence, and New York Jurisprudence—resources previously unavailable electronically. In addition, the collection features such seminal treatises as Pound’s Jurisprudence, Williston on Sales, and Pomeroy’s Equity and Jurisprudence. Ninety percent of ROAL content has never before been available electronically. 

A Westlaw subscription allows you to access the content in HTML or through PDF images you can access via Westlaw. (ROAL documents on the DVD are available in PDF only.) Full Westlaw searching is available for each publication, with links to cited cases and secondary materials provided, where available. You can search all ROAL databases simultaneously in Rise of American Law–Multibase (ROAL-ALL) or in a database devoted to an individual publication type, e.g., Rise of American Law–Practice Guides (ROAL-PRACGD). The Table of Contents service is available for browsing the contents of any ROAL database.

For more information, contact your West librarian relations manager or your West account manager.

==

Rethinking the Familiar

by Greg Lambert

Most of us could walk into work each morning and keep ourselves completely engaged without even attempting to look for additional tasks to take on. However, we continue marketing ourselves and our people despite the amount of work already on our plates. This keeps a steady flow of work coming into the library and keeps us gainfully employed. Yet it can also lead to a stagnant work environment and create a situation where the work is controlling us, rather than the other way around.

Evaluate Your Current Work Flow

If we spend our entire day treading water, we’re setting ourselves up for failure. We are often so absorbed by our day-to-day activities that we don’t realize how out of control the workload has become. Before we know it, we’re so busy that we can’t take the time to go to a local library meeting or a training session on a new piece of software. Or we are angry that a required meeting causes us to stay late in order to finish the day’s work. If it doesn’t lead to failure, it can sure lead to frustration.

When you evaluate your work flow, look at what you do with an independent eye. You might even want to bring in a friend or co-worker from another department and discuss your daily activities with him or her. That way, they can honestly listen to what you do and not be afraid to ask, “Why are you doing that?” There are many things that we do only because we’ve always done them. When you step back and honestly answer why you do some tasks, you may very well find that you can jettison some and delegate or negotiate others. Of course there are tasks that are yours and yours alone, but after a full evaluation of your tasks, you’ll find that you are probably taking on some things that are just not a good use of your time.

Start a Clique

One of the best things I’ve done in the past few years has been to join a clique, namely, a group of people that I can bounce ideas off of. I e-mail a group of four or five other legal professionals (most of them librarians, but not all) almost every day for their opinions on one thing or another. We call ourselves “The Bradys,” as the group contains a Greg, a Jan, a Marsha, and someone we nicknamed Sam the Butcher. When I have an idea, want to try a new product, or want to see what others think about a new Web site I found, I e-mail the Bradys and get their feedback. 

This type of relationship with others outside my specific workplace allows me to get honest opinions from others without the bias I might get from someone within my organization. Of course there are a number of things that we cannot discuss due to ethical or legal reasons, but there are a number of general topics that we can discuss, and we are able to leverage our combined experiences in order to make more informed decisions.

Step Outside of Your Expertise

Most of us are pretty good at what we do. However, we may be reluctant to try something outside of our expertise. Such things as public speaking, writing professional articles, or working with a professional organization can be very intimidating. But it is exactly these types of activities that challenge us and sharpen our abilities to handle our daily activities. The first few times you step outside your comfort zone, you may find that you are not very good at some of these things. In these instances, you may be able to find others who are willing to cowrite an article or copresent at a conference. After a while, you’ll find that you no longer need help writing that article or presenting at the conference. Soon you’ll be the person who is assisting others on their first article or presentation. 

Follow What Others Are Doing

One of my favorite quotes is one that is attributed to Pablo Picasso: “Good artists borrow, great artists steal.” I love this saying, and I take it to heart when I’m looking for solutions to problems I encounter. What it means to me is that you do not have to come up with an original answer for every problem you encounter. In fact, you’ll find that most problems you face in your profession have already been faced by many others. When you’ve built relationships with others in your profession, it makes it much easier to find those who have faced similar problems. Post a question to an electronic mailing list, join an online social network of fellow librarians, or attend the local chapter meetings of your library association. As you make the effort to connect, you’ll find that you are not only taking ideas back to your office, but you are also contributing to the overall conversation. It is much easier to borrow (or steal) solutions than it is to try to come up with the solutions all on your own.

Learn to Have Fun at What You Are Doing

Most of us did not enter the profession thinking that we were going to get rich. We entered it because we believed that being a librarian would be both intellectually challenging and enjoyable. Many times I’m so engaged in a project that I enter “the Zone.” My staff always knows when I’m in the Zone because my brain is so focused on the task at hand that it takes me a few moments to snap back to reality and answer a question. It is the times when I enter the Zone that I remember why it was that I wanted to be in this profession. 

==

Greg Lambert is Library and Records Manager at Kind & Spalding LLP in Houston. His e-mail address is GLambert@KSLAW.com.
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Westlaw China: Stay on top of an emerging system

By Bob Holmes, Thomson Reuters Global Legal Products

China’s legal system has hit the big time. The nation’s fast-paced economic growth (China’s gross domestic product expected 9.8 percent growth in 2008) is fueling a continued increase in the volume of legal and business activity.* 

However, researching Chinese legal requirements can be a daunting task. It can be very difficult to search the numerous Chinese regulations and policies issued by a wide variety of regulatory bodies, any of which can be critical to determining a client's legal rights and obligations. And, until recently, there has not been a reliable and complete law library or legal search engine available in China.† 

Enter Westlaw China. 

Westlaw China is the new one-stop source for legal and business information about the People’s Republic of China, offering easy access to current Chinese laws, regulations, and cases that are cross-linked to related materials such as the following:

· more than 300,000 laws and regulations from all Central People’s Government agencies, 31 provinces, municipalities under the central government, and autonomous regions

· cases from the Supreme Court and provincial, local, and special courts

· current awareness (online and via e-mail) drawn from more than 120 online sources, such as the Xinhua News Agency

· legal digests covering 32 topics, including nine available in English (unfair competition, arbitration, civil law, civil procedure, copyright, trademark, foreign direct investment, mergers and acquisitions, and telecom and Internet law), with more translations to be added

“There is a dearth of products that organize this information in a way that makes it easier for practicing attorneys to do their work,” says Helen Owers, Thomson International’s Legal and Regulatory chief operating officer. “Westlaw China editors are Western-trained attorneys who are knowledgeable about Chinese law and fluent in both Chinese and English. The quality of their work sets Westlaw China apart from all other online resources.”

Ease of use is perhaps the most compelling feature of Westlaw China. Although the product contains advanced (yet user-friendly) search templates, the researcher isn’t bound by word searches: More than 300,000 legal issues are identified, summarized, and integrated into topical digests by trained, bilingual legal editors. Expert legal translators provide high-quality English translations, providing the full meaning and nuances of a word, phrase, or idea in its legal context. As a result, you get answers on point and in a timely manner.

“Prior to the launch of Westlaw China, we surveyed attorneys and law students in China and in the U.S. to determine the pain points for legal research in Chinese law,” says Stephen Yao, chief executive officer, Westlaw China. “This customer-centric approach, along with our own knowledge of the Chinese legal system, was used to develop Westlaw China. It will help you understand the issues before talking to others, carefully craft queries that need to be answered by Chinese experts, and properly interpret results from Chinese counsel. The service will help control law firm costs by reducing the time needed to process questions and by using outside counsel more wisely.”

How to use

Once you subscribe to Westlaw China, you can sign on at www.westlawchina.com. Then you can perform any of the following tasks:

· run a search

· view a document in Chinese or in a bilingual screen image

· get today’s news—how and when you want it

· browse a content category, e.g., Laws and Regulations or Legal Topics
· click the Current Awareness tab to view a list of news and other current awareness documents

· click Sign up at the home page and subscribe to current awareness updates via e-mail

For more information about Westlaw China or to sign up for a free 14-day trial, go to west.thomson.com/westlaw/global/china. 

==

*Steven C. Bennett, Litigation in China: Ten Things You Must Know, Metropolitan Corp. Couns.,  October 2008, at 19.

†Michael J. Meagher & Lucia Lian, Chinese Law for Lao Wai: A Survey of Chinese Law for American Business Lawyers, 51 B. B.J. 17 (2007).
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