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The Evolving Economy and Four Resulting Trends for the Legal Profession

By Blane Prescott, Senior Vice President, Hildebrandt International, San Francisco, CA
The economic problems impacting law firms are prompting a wealth of predictions about the future: Some say the profession is about to undergo a dramatic and profound restructuring and life for lawyers will never be the same. Others say this is a minor economic hiccup, like so many before, and all will be well by midyear. The truth lies somewhere between the two extremes, but it is clear that as with most recessions, some structural changes will result. Just how much change largely depends on the duration of the downturn.
Is This Recession Different? The term recession is defined as two consecutive quarters of negative economic growth, but the impact of each recession varies greatly. Some are geographically localized, some are confined to certain industries, and some are severe downturns, while others are largely noticed only on paper. The range of recessionary effects is likewise wide and varied for law firms. Recessions prior to the 1990s were largely cash flow problems for law firms rather than events prompting layoffs. The 2001–2002 recession was severe but relatively short lived and had vastly differing effects on law firms depending on location, size, and practice mix.

This recession, however, appears to be different due to the depth and breadth of the economic contraction:

· According to the Institute for Supply Management (ISM), new manufacturing orders have contracted for 13 consecutive months and are at the lowest level since January 1948. This isn’t a recession focused on a few industries, but rather, is a widespread downturn across all 18 industries routinely monitored by the ISM.

· As of January 2009, unemployment in the United States was at 7.6 percent. While unemployment has reached higher levels at various times in the past, the real lesson is in how long it takes employment to recover. While some dream of a quick economic turnaround, a review of historical unemployment data shows that a 1 percent improvement in unemployment from current levels takes an average of 16 to 24 months to achieve, and that’s only once unemployment has peaked.

· The Organisation for Economic Co-operation and Development (OECD) reports that the 30 market democracies making up its membership are now in negative growth and are projected to continue contracting until the middle of 2009. This isn’t just a U.S. recession; it is a worldwide problem.

Some mid-market firms have closed out 2008 with profits higher than 2007, with a few proclaiming immunity to the recession due to their “lower billing rates” or “more practical approach to legal work.” While the facts about their price or staffing may be true, they have little to do with the widespread downturn in the economy or the sinking demand for legal services. The recession hit the large capital markets firms first and hardest, but it is clearly showing up across most other practices and regions. Some mid-market firms are likewise predicting they will begin displacing the major capital market firms as clients seek lower-cost legal providers. While we agree that there is greater opportunity for mid-market firms to compete for complex work than at any time in history, it would be foolish to assume tens of thousands of partners in national/international firms will simply sit idle on the sidelines while mid-market competitors rush for their clients.

So what will change in the profession? There are at least four prominent trends, most foreshadowed by other industries that are likely to take hold in the legal profession:
1. Decline in the Use of Lockstep Compensation for Associates. The legal profession is one of the last industries to utilize lockstep compensation for its professional employees. Most industries learned long ago that lockstep compensation is an appropriate vehicle only for the first year or two of a professional's work life, but, after that, true merit compensation systems produce stronger employees, a more competitive cost structure, and higher profits, and help enforce more constructive feedback. 
So why has the legal profession hung on to lockstep for so long? There are several reasons:

· It is easy to administer. A law firm can essentially look up what its competitors are paying and then match it. Sure, a firm could differentiate itself and blow out the pay scale for a temporary advantage, but with the advent of e-mail such a temporary advantage is measured in days rather than years.

· Rigorous reviews aren’t nearly as critical (at least for compensation purposes) as under a merit system.

· It is what the majority do … and law firms are notorious for wanting to be innovative but only as long as they aren’t the only ones to do so.

The downside risk to a lockstep compensation system is that it tends to overpay some associates, but when an industry experienced extraordinary demand and produced record profits every year, who cared?

So who will blink first? While merit compensation systems have become common among smaller and mid-market firms, their use in AmLaw 200 firms is almost unknown. There are now a few such firms investigating the change to a merit system. Such change will likely come from a large, progressive, national firm with profits just below those of the 25 most profitable firms in the United States, as they have the most to gain in profits and the least to lose. They will likely keep lockstep for first- and second-year associates, but let associate compensation float on a true merit basis beginning in the third year, with the potential that a star fourth-year associate could earn as much or more than a mediocre sixth- or even seventh-year associate. What is the challenge in making this transition? Conducting meaningful and impartial performance reviews so that weak partners don’t simply rank every associate as outstanding in every category. Fortunately that is a problem we solved years ago.

2. The Profession Will Continue to Subdivide. We have long talked about segmentation in the profession: Growing divisions among “the haves” and the “have-nots.” Unfortunately, law firms have struggled to figure out what it is that the “haves” really have, with too many confusing size with success or breadth with depth. The key elements of the most successful firms have always been:

· depth of expertise, rather than breadth

· capital to invest, and the willingness to risk it wisely

· tough quality standards for their partners

· effective teamwork and internal cooperation (autonomy is sacrificed for success)

The truth is that despite their public image as close-knit partnerships, many law firms are only loose coalitions of lawyers who cooperate on little more than substantive expertise. And most of that cooperation only occurs when prompted by the clients. These firms are noteworthy because they

· are highly mixed in terms of the quality of partners they admit.
· rarely market together (“hunting in packs,” using a team approach to get the best work for a broad variety of lawyers rather than just the practice of the best marketers). 

· leave the assignment of client work up to the discretion of whoever brought in the work, rather than ensuring work is distributed according to the best interests of the client or the firm.

· rarely exercise any form of peer review of work or behavior, unless of course a blatant malpractice issue exists.

These firms rarely consciously use their collective strengths to offset their acknowledged weaknesses (and every firm has partner weaknesses, whether it wants to admit them or not). It is these loose coalition firms that will likely face a period of stagnating or declining profits.

3. Billing Rates and Market Forces—They Actually Work. There has been a strong outcry from clients for the last six years about the outrageous increase in billing rates charged by law firms. Yet, despite all the rhetoric, the market forces have largely worked. Here’s why:

· The real problem has been that this was an unusual period during which the demand for many (but not all) legal services has outstripped the supply of quality lawyers, and as a result, billing rates continued to rise.

· At the same time there were other practices for which there was an overwhelming supply of lawyers, and clients were routinely moving work in order to get better deals, often for equivalent expertise.

· The real problem in the legal profession is that pricing changes occur much more slowly or less frequently than in the consumer goods market, which can be highly frustrating for clients.

· Some clients have been equally frustrated due to their own impatience, or perhaps unrealistic attitudes. Some clients were outraged by their existing lawyers who refused to lower their prices. After all, why would a law firm facing extraordinary demand for its services arbitrarily cut its fees (other than to a de minimis amount to placate clients) when there was a ready supply of work to replace it at full price? As my niece so frequently tells me after giving her worldly advice, “Well, duh!”

· But there is one glaring problem in this market theory of billing rates: While most law firms have had some practices facing overwhelming demand, they generally invoked across-the-board rate increases. In effect, they attempted to raise the price of low demand practices along with high demand practices. Those are the practices that will face the most significant, and fastest, rate pressures in the coming months.

4. Project Pricing Is the Real Future of Alternative Pricing. The legal press has been filled with articles on alternative pricing arrangements for years, but with little in the way of constructive arrangements that satisfy both buyers and sellers of legal services. Most such arrangements have conflicting goals. The law firm wants an arrangement with the potential for higher prices, while the client wants one with the potential for lower prices, but each side is generally unwilling to accept proportionate risk. As a result, we hear of inane pricing schemes involving ever more complicated rules and conditions that really only favor one side or the other.

Clients tend to want more predictability and better alignment of incentives (something other than the more hours you bill on my matter the more you earn). Law firms tend to want some potential to participate in the risk and rewards when their own efficiency or ability produces extraordinary results that are not reflective of their fees.

So what’s the real solution? It is exactly what law firms in other parts of the world and other professional service firms do on a daily basis: project pricing. Project pricing means that at the outset of a project the firm provides an estimate of price based on a mutually agreed upon set of assumptions. And yes, you will never get all of the assumptions right … but both clients and law firms get better at predicting them over time. If the assumptions change, there will be the potential for a change order. Such arrangements are increasingly common throughout the legal profession in Asia and Europe, and are increasingly used by pharmaceutical companies in their litigation. Will project pricing work for every practice? No, but it may well work for 80 percent of the legal work in the United States. 

The trends described above are less about predicting the future than identifying the seeds of current change. The combination of the downturn in the economy and the actual experiences of other professions that have evolved through the same structures as the legal profession makes it relatively easy to identify changes that will impact the profession. No matter what happens in the next year, it is important to keep some perspective. The legal profession is still a terrific way to earn a living; it is just changing and becoming more competitive. But what business or industry never changes or becomes more competitive? Still, relative to the risks involved, and the investment of time and capital, there are few other professions that provide as much intellectual freedom and income as the legal profession.

**************************************************************************************************************************
Why Cost Recovery of Online Legal Research Doesn’t Work and What Your Firm Can Do About It

By Nina Platt, Principal Consultant, Nina Platt Consulting, Inc., Minneapolis, MN

Three people sit in a well-designed conference room that overlooks the city from the 40th floor of a prestigious building. They finish reviewing the charts and graphs that have been displayed on the room’s built-in screen, and turn to each other. “So, that’s it,” states the director of information resources as she finishes her report on the firm’s cost recovery of online resources. “Our recovery is 60 percent of cost after subtracting our own use of the system, discounts we provide to clients, and write-offs the billing partners have made. That’s up from 55 percent a year ago.”

The executive director turns to the operations partner with a pleased look, which disappears as the partner says, “You know, clients are starting to tell us they don’t want to pay anything for these services. Maybe we should just eat the cost. My cousin’s firm quit charging for online research a year ago and the response from clients has been good. What would that cost us?”

The IR director reviews her notes and hesitantly says, “The cost to the firm would be $1 million.” Hearing the number, the partner quickly replies, “Oh! I guess we will continue the recovery process. Let’s go for 70 percent this year,” he says as he gathers up his papers and leaves the room.

This conversation plays out in law firms year after year. Some have decided to stop charging clients for these expenses but they are a very small minority—to be exact, 7 percent in 2006, which dwindled to 3 percent in 2007, according to Law.com’s Law Librarian Survey result for the survey conducted in 2008. While many firms debate whether to charge for these expenses, 97 percent of firms are billing clients for some or all of the expenses they can identify.

If this is the case, why do the discussions continue? Generally it’s because law firms and their clients don’t have a shared understanding of cost recovery for these resources. The American Bar Association’s 2008 Legal Technology Survey Report states that 17 percent of lawyers in all firm sizes do not understand cost recovery of online research. That may seem like a small number, but, depending on the contracts the firms have in place and how much research is done, that 17 percent could be significant.

The ABA survey goes on to report that in the larger firms, the number of lawyers who don’t understand cost recovery is higher than in their smaller counterparts. The percentages by size of firm represented in the chart below demonstrates this point. If you look at the firm size of 100-plus lawyers and the 37 percent of those lawyers who don’t understand how their firm disburses these expenses, and then consider the cost of the contracts they have with the online legal research vendors, the potential loss in cost recovery becomes even more significant.
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What can innovative firms do to reduce the confusion and end the discussion? The most successful approach is two-pronged.

Making Their Cost Recovery Process Transparent for Both Clients and Themselves

For many clients, the lack of communication regarding online resource expense leaves them wondering if they are being charged fairly for the expense. They also see invoices where the cost of the service is significantly higher than on other invoices, leaving them distrustful of online research expenses on any invoice. Many more are stymied by these charges because the charges weren’t laid out in their engagement letters.

At the same time, law firm attorneys don’t like to talk about online research expenses because they have never been asked to be responsible for the task of delivering the message and most do not understand how the recovery of these resources work at their firm. In fact, they tend to brush off cost recovery of online resources because, taken individually, each charge seems insignificant. Unless their management shares the total costs, they think little of writing off the expense before they send the client’s invoice or when the client questions the amount charged.

To make the cost recovery process for online research transparent for their clients and themselves, firms should

· create a written policy outlining what expenses are charged to the client and a statement that includes the value of online research, write-offs, discounts, etc. The policy should also include when and how the firm will charge through the expenses.

· outline or refer to the policy in engagement letters.

· create written procedures that outline the cost recovery processes.

· prep billing partners to provide the best information in discussions with clients about the policy.

· require training for lawyers and staff who are asked to respond to client questions regarding cost recovery of online research.

Doing What They Can to Ensure the Expenses Included in Client Invoices Reflect Cost-Effective Online Research

No matter how one views online legal research, it can be an expensive proposition. If firms want to recover the costs, they need to take steps to make sure that the research that is done is both cost-efficient and effective. This means that the researchers need to be well trained. While new associates learn about Westlaw® and LexisNexis in law school, they arrive at the firm with little knowledge about how legal research works in the real world.

Once at the firm, these new lawyers need to be trained to approach research in a different manner than they used in school. Many firms already

· use usage reports to help new researchers understand the costs associated with online research.
· use reports (external and internal) to determine if lawyers need additional training on the resources. 

· approach individual researchers to suggest how they can improve their results or that they may want to meet with a trainer to learn more about a specific type of research technique.
· use one of the cost recovery tools (LookUp Precision (formerly ERM or WRP), Onelog, or Research Monitor) to track use of these systems and the effectiveness of the search queries constructed by researchers.
Additional steps that firms may not be taking but should consider include the following:
· Require researchers to attend update training for billable online research services

· Require update training for other non-billable services to reduce the billable time spent doing research

· Use a blog to assist researchers in staying updated on online resources or a wiki to help each other stay updated or even share best practices in research

Recovering costs of online legal research is much more complex than recovering the costs for photocopies, phone calls, etc. The complexity of this process creates misunderstandings between client and firm. As firms review where they are with their cost recovery program, they should also review what the costs are to initiate and manage the program. It may be more expensive to recover the costs. 

If a firm considers that the decision to not recover the expense of online services will have a substantial and negative effect on its bottom line, then it is in the best interest of the firm to improve its process. This includes making the cost recovery process transparent for clients and the firm and taking steps to ensure that researchers have the skills necessary to keep expenses to a minimum.

***************************************************************************************************************************

Growing Revenue in a Challenging Economy by Focusing on a “Go to Market” Strategy

By Silvia L. Coulter, Vice President and Chair, Hildebrandt Client Development and Growth Practice, Boston, MA
Focus on the clients and the markets. It is that simple. While much emphasis has been given to internal firm matters—structure into practice groups, build the Web site, create the marketing plans, analyze the year-to-date work in progress (WIP), and billables—the same rigor has not been applied to three very basic revenue-focused business principles: client retention (keeping existing clients), client growth (growing share of wallet from existing clients), and finding new clients (analyzing where the firm is strong and going after additional market share). We call this focus SAM–Legal (Strategic Account Management). SAM has long been a process that drives just about every business. Just ask your firm’s clients if they have a major account or key account focus and virtually all of them can tell you about it.

One would think with all the emphasis on marketing these days that firms would be clear about where their revenue comes from, and yet we hear again and again, “Last year was a good year,” or “We did better than we expected,” or “It was our best year yet.” But we are also hearing, “We’re unsure about this year though,” or “We’re already starting to see a slowdown this year,” or “We aren’t sure where our business will end up this year.” This article will focus squarely on taking charge of the firm’s future and adding some octane to the revenue growth engine of the firm—the clients and prospects.

1. Analyze the client base—start looking at the clients and stop looking in the mirror.

Rather than taking on the annual task of looking at the timekeepers in the firm and multiplying their expected billable hours by their rates to come up with this year’s budget or revenue goal, review where the revenue came from. Here’s how:

Take a look at the last five years of revenue. Every firm knows which timekeepers are the rainmakers. But, viewing the firm’s business by timekeeper is shortsighted and does not promote either firm or team. That is not to suggest ignoring the salespeople of the firm, but rather, taking a view from another angle—it will be surprising what you might see. Where did 90 percent of the revenue come from each year? Create a list of clients by year. Review the list and sort clients as follows: one-year clients, two-year clients, three-year clients, four-year clients, five-year clients.

For the time being, try not to divert your review process by thinking, “This was only a one-time litigation deal we had with this client due to a conflict at their usual firm.” Forget about why the client is a client and focus on the task at hand.

Next, visit each client’s Web site (yes, every single client site individually) and write on your spreadsheet next to the client name the type of business (industry) the client represents (according to the client’s own Web site). Don’t worry about SIC codes or any other marketing codes—they are useless for law firms unless firms capture and code this information on the intake side. Plus, we are not talking about a lot of clients in most cases. To make short work of this phase of the task, ask your library team or a group of secretaries to help out—divide and conquer. Set a deadline of no more than a few days so this phase is complete and you can move on with the analysis and current year forecast development. If you are part of the library team at your firm, what we are recommending so far is a great task for your team to initiate (working with your finance group, of course) to tie yourselves to the revenue side of the firm.

Last, organize all of the clients that fit into specific categories by the client’s line of business. For example, you could take a broad category, like manufacturing, or you could make it a narrow segment by defining the category as medical device manufacturers. The broad category is called an industry and the narrow view is called an industry segment. It is best to start with the industries and then, if appropriate, focus on the segments. So, going back to our example, of the 7,000 clients of the firm, 200 clients made up 84 percent of the firm’s revenue and split out like this:

· 32 percent medical device companies (life sciences industry; medical device segment)
· 27 percent hospitals (health care industry; hospital segment)
· 23 percent manufacturing firms (e.g., 3M)
· 7 percent oil and gas companies (energy industry; oil and gas segment)
· 11 percent small market segments of 1–3 percent each.

The focus would be on those 200 clients. The industry focus will be medical device companies, hospitals, manufacturing firms, and oil and gas companies.

2. The financial picture. Show them the money.

Now that there is clarity around the revenue and the clients that make up the largest portion of the firm’s revenue, create a summary (maybe using PowerPoint to be most effective) for presentation to the firm’s members and senior operations team. Using a pie chart to display the specific markets and revenue percentages from those markets will be most helpful in communicating the message across the firm. Show each market (industry/industry sector) and list the clients within those markets that make up the revenue percentage.

Next, create a pipeline report for clients down to the individual partner level. Work in progress (WIP) and pipeline reporting show the potential, and focus firm marketing and business development efforts on bringing in the business from the most likely prospects and clients. Begin the pipeline report by showing the firm’s existing clients and anticipating how much revenue the clients will generate for the current/upcoming year. The gap between the firm’s anticipated budget/annual goal and the anticipated income from existing clients is what will need to be added through expanding existing client opportunities or obtaining new business from new clients.

This approach is a fairly common and straightforward method for revenue forecasting in business. Law firms are now just beginning to think about revenue from this standpoint. This method has also helped firms with significant individual client practices such as estate planning, divorce, and DUI.

3. Take a mile-high view. You can see for miles and miles and miles from the top down.

Now that the firm is aware of its clients from the revenue side, and the revenue pipeline report is up-to-date, the last big piece of this SAM strategy is to include the clients in the process. Create a plan to meet with each client to discuss the client’s current year strategy for growth and, based on that input, try to anticipate the client’s needs for legal services. This positions the firm as a partner with the client as opposed to a vendor for legal services who reacts to the client’s legal needs. There is a big difference, and it plays out in terms of client wallet share.

For new client acquisition planning, review the market’s business journals and other market intelligence and identify the clients and prospects in the firm’s geographic markets. For example, if we look at medical device companies as a market, and we use regional business journal reports to identify the top 100 medical device companies in a given market, that market becomes our potential pool of prospects. Compare that to the number of companies that are clients. For example, assuming the firm has 15 of the top 100 medical device companies, then the market share is 15 percent and the prospective market share is 85 percent. The marketing and business development efforts can be geared to retaining and growing the 15 percent existing share and capturing an additional portion of the 85 percent share.

By focusing efforts on the client side of the business, and by carefully planning out the firm’s retention and growth strategies, firms can save significant dollars in marketing and business development. Random acts of marketing (unfocused marketing and business development efforts) require a lot of support in terms of a firm’s financial resources as well as the cost of marketing and business development professionals.

In summary, the better managed the firm’s revenue-generating efforts are in any economy, the better the results the firm will experience. It is especially true in a competitive and economically challenged market to be informed (understand the client side of the revenue generated), prepared (plan for client retention and client growth so the firm does not lose ground), and focused (be clear about how the various resources of the firm will be used to support increased share of wallet and market). Following these steps will provide long-term results for the care and feeding of the firm’s other valuable resources—its talent. It is not so bad knowing where the revenue will be coming from instead of hoping everyone meets their arbitrary billable goals. Focus the efforts and reap the rewards. Turn a down economy into an opportunity for growth.

***************************************************************************************************************************

Contract Negotiating Strategies During an Economic Downturn
By Janet Accardo, Director of Library Services, Skadden, Arps, Slate, Meagher & Flom L.L.P., New York, NY, and Elaine Egan, Legal Information Manager, Mayer Brown, New York NY
Contract negotiations are increasingly central to a law firm’s strategic plan, particularly during an economic downturn. Contracts have both a short-term and long-term impact on cost containment and firm expansion. The importance of successful negotiations and the skills required to achieve favorable results have influenced some firms to hire contract consultants or appoint directors of procurement. Other firms believe each negotiation is better served by an existing level of expertise.

Online research and information resource contracts require content knowledge and a strategic plan for supporting practice areas. Contract consultants or procurement directors need to know how and why a source is used; its relevancy to a practice area; and how to identify elements of risk, including update schedules, indemnification clauses, and copyright restrictions with respect to dissemination, fair use, and privacy. Under these circumstances, a more valuable leader to head these negotiations would be the chief legal information officer or the library director. 

Preparation

Firm Discussions. A key component in preparation is understanding your firm’s strategic plan by participating in discussions with decision makers about global expansion, practice growth, technology initiatives, and financial objectives. 

Sample Discussions:

1. Survey the practice group that most utilizes this source.

2. Review the prior contract terms, notes, and communications during those negotiations.

3. Communicate with finance about recovery rates and budget objectives.

4. Communicate with executive administration about global or office objectives.

5. If technology is relevant, communicate with the information technology department.

6. Understand your information center’s suite of content. Is there duplication?

Set Objectives. Identify clear objectives. What are you trying to achieve and what are you willing to give up? Give yourself lead time—know when your contracts are up for renewal, or, if this is new content, make sure you have enough time to analyze value and survey the user base. Do not place yourself or your firm in the position of maneuvering around a drop-dead date. Start complicated, multiyear negotiations several months in advance of renewal dates. Take the lead in identifying when you want to begin negotiations and communicate your timetable to the vendor. Early negotiations (six months) can work in your favor to achieve your terms by allowing the vendor to put that contract on the books early.

Sample Objectives:

1. Convert site licenses to a firm-wide enterprise license.
2. Aim for desktop IP-authenticated access requiring little administrative work, such as keeping track of individual passwords and cancellations as users leave the firm.
3. Request monthly usage reports.
4. Strive to restrict content that isn’t relevant to the practice.
5. Freeze increases the first year and limit growth overall to 4 percent for the remaining term.
6. Move to multiyear commitments.
Negotiation Team. Depending on the scope of the agreement, it may be appropriate to involve a team comprised of the director of procurement, director of finance/administration, or even a library partner. Classic strategies for negotiation teams are to fill the following roles:

· Leader: The person with the expertise and familiarity with what is negotiated

· Good Guy: The team member the vendor will likely respond to

· Hard-Liner: The person who takes a strong position and to whom the other members of the negotiation team defer

· Communicator: The person bringing the points of view together and moving them forward

It isn’t necessary to have four team members; however, the team should resemble this classic strategy in some form. Team briefing meetings should take place in order to avoid sending conflicting messages during the negotiation itself.

Vendor Communications. Communicate with the vendor with respect to timing, data collection, reporting statistics, and peer analysis over the current contract terms. Communicate your expectations for renewal discussions. Having your vendor prepared to respond and sharing relevant data optimizes your timetable and limits frustrations associated with not having everyone on the same page. In many instances, content vendors are long-term partners in supporting information needs. Recognize that this is not a one-time negotiation. These relationships will likely continue for years, even if the players change.

Sample Vendor Communications:

1. Request a business review over the life of the current contract

2. Review historical terms over three to six years

3. Determine who will be on the renewal team for both vendor and client

4. Determine who will be the communicator and how communication and reports will be delivered (e.g., e-mail, PDF, print reports with tabs)

5. Clarify licensing terms reflecting the needs of your firm (e.g., intranet availability, restricted users, dissemination to outside groups)

6. Establish how meetings will take place (e.g., face-to-face, telephone, video conference, or a combination of all three)

Analysis

Analysis. Usage statistics can be applied to both print and electronic sources. Measuring print is hands-on: compile sign-out reports as well as interlibrary loan activity. Electronic sources leave a trail of use activity. Library directors should capitalize on usage reports as persuasive tools for negotiating content value. These reports provide evidence of who is using what, how often, and for how long. Use monitoring applications—such as Onelog, LookUp Precision, or Research Monitor—are ideal for developing your own business analysis. LexisNexis and Westlaw® provide usage data through PowerInvoice and QuickView®. Both programs generate reports specific to user, client/matter, office, and much more. Have your vendor account team code users by practice and position. This will enable you to review details affecting those practices and user groups. Require annual business reviews. This review should compare current usage to historical data by office, practice, content, cost, discount, and variance from your special pricing year over year. Analyze usage trends graphically to determine if usage correlates to changes in business activity.

Most law firms have entered into some form of flat-rate agreement with key content providers. Failing to factor in the annual price increases these vendors institute results in misguided analysis of your overall cost increases. For this reason, reviewing your contract terms three to five years back is vital in truly establishing your rate increases.

Another overlooked element in negotiations is excluded content. Excluded content is material the vendor offers based on its third-party license agreements. Often this content cannot be discounted at comparable levels or included in standard agreements, which means you are paying a premium to use it on the aggregator’s database. If your firm has subscribed independently with these excluded content providers, negotiate blocked access or a warning screen that dissuades your user from accessing it away from its native platform.

Negotiation

Setting the Scene. Negotiations are as much about listening and dialogue as they are about the environment. Do not agree to negotiating contracts over lunch hosted by the vendor. This creates an uneven playing field and a non-businesslike setting. If negotiations take place in your office, assign the appropriate space, seating arrangements, and time allocation. Seat your Leader in the center of the table flanked by the Hard-Liner and Good Guy or Communicator. Be sure the content provider Leader is seated across from your Leader but no other equivalent team member is across from each other. These are general suggestions for small negotiation teams. Make sure the room is comfortable and lighting is not distracting. Eye contact is vital; it helps read the mood of the team. If you scheduled two hours, make sure you don’t go much past that. Arrange for a support staffer to notify you to force a conclusion. If meetings are not face-to-face, make sure your negotiation team is in the same room or in a similar environment remotely. Do not let team members be on negotiation calls from their office. Phone distractions, e-mail, and a host of interruptions can derail discussions. Bring your notes and anything you feel will help you assess a proposal. Keep these notes private; do not share them with the vendor.
Responding to a Proposal. Avoid immediate reactions, favorable or otherwise. Silence while assessing an offer should not be considered uncomfortable. Seek clarification during your assessment and summarize sections of the proposal you understand. This allows time to reflect on any issue you think is uncertain as well as on points you are preparing to challenge. It is vital to understand the vendor’s position and how the vendor arrived at the offer before challenges are made. If you are prepared to make a counteroffer immediately, decide if your counteroffer will influence other priorities during the negotiation.

Establishing a Position and Staying on Point. Negotiations really begin once each team has communicated its position. After receiving the vendor proposal, you may need to assess and debrief. Look for mutually agreed upon components of the agreement and consider those you may be willing to give up. Will a counterproposal solve differences or will both teams need to adjourn and evaluate their positions for a second phase? Don’t allow negotiations to become emotional. Slow them down and reiterate points you all agree upon in order to move the negotiations forward.

Staying on Point

· Your primary objective should be constant and move the negotiations forward

· Emphasize agreed-upon points within the proposal

· Misunderstandings should be acknowledged and not carried over into the discussion

· Do not appear rigid

· Remember that successful outcomes allow everyone to win

Closing a Deal

A Good Deal. Once final offers have been explored, encourage closure by emphasizing the benefits of your offer, welcome constructive alternatives, reiterate that mutually acceptable outcomes are the goal, and at each stage try to move toward a deadline. After successfully negotiating the terms of your new agreement, confirm the terms in writing. This clarifies any ambiguous points, avoids confusion, and maintains the integrity of the relationship. Each team communicator should share this with their negotiation team. As the negotiation teams sign off, a binding written contract can be drawn up for legal review and a favorable agreement can be executed.

Careful planning and analysis will result in successful negotiations. Skilled negotiations lead to acceptable terms and agreements. During this economic downturn, it is imperative that firms look at the short- and long-term impact their contracts will have on their bottom line and client service. Vendors, like their customers, are dealing with a challenging economy and realize the need to be flexible. They would rather retain clients than insist on unreasonable terms and lose their business. This is a time for setting expectations, communicating clearly, and negotiating skillfully so that both parties can walk away from the table with winning results. A well-constructed contract will serve the firm in the long term. In the short term, it is indicative of how well a firm navigates the rough waters of this economic downturn.

***************************************************************************************************************************
Mobile Tools for Road Warriors 

By Julie Bozzell, Deputy Chief Knowledge Officer, and Elena Howell, Research Analyst, Hogan & Hartson L.L.P., Washington, DC 
Did you know that your mobile device has much more to offer beyond e-mail and making calls? Many Web sites have been formatted specifically for mobile devices. The sites are less cluttered, with fewer graphics, easy-to-read headlines, and links to the full text. You can bookmark Web sites for quick access, just like on your computer. Several e-mails you receive now likely include Web links that you can click to access the Web immediately. There is no need to wait until you return to your computer desktop. 

We’ve identified the following Web sites and site-reader applications as worth bookmarking or installing on your mobile device today. 

News 

Washington Post: http://mobile.twp.com 

Headlines and top stories are shown in tidy links on the front page. The Washington Post offers downloadable shortcuts for the BlackBerry®, the iPhone, and the Windows® Mobile device. It will also send a link to your phone if you text it. Instructions are available at http://www.washingtonpost.com/wp-srv/contents/devices.htm. 

New York Times: http://mobile.nytimes.com 

Site opens with headlines and summaries of top news. The New York Times supports a variety of specific mobile devices with their own applications. Visit its mobile support site for details at http://www.nytimes.com/services/mobile/index.html 

NPR: http://www.npr.org/services/mobile.html 

Local and national news and commentary are available through a mobile Web browser and a phone call at no charge. Test your knowledge with the daily news quiz. 

RSS News Readers 

Bloglines: http://www.bloglines.com/mobile 

Lists your feeds and shows the number of new entries. 
Google Reader: http://www.google.com/reader/m/view/ 
Displays the most recent updates at the top. 

Business and Law 

Westlaw®: http://wireless.westlaw.com 

Westlaw has a clean and easy-to-use site with results that display search terms in bold just like on your desktop. Remember to log off. 

Bloomberg: http://mobile.bloomberg.com 

Bloomberg.com provides market news and allows you to check world indexes. 

Fed Ex tracking: http://mobile.fedex.com from your mobile browser or http://fedex.com/iphone from your iPhone or iPod touch. 

Enter your tracking number and the information pops right up. 
Linked In: http://m.linkedin.com/ 

A great tool for keeping track of acquaintances and making new contacts. 

Reference 

Search 

When searching for a mobile Web site, enter the word mobile in the search. The browser will look for the site that is formatted for mobile devices. 

Google: http://www.google.com/xhtml 
Yahoo: http://us.m.yahoo.com 

Google Mobilizer: http://www.google.com/gwt/n 

This handy site makes any Web site, including those not formatted for mobile screens, suitable for viewing on your device. 

Trivia and Other Miscellaneous Fact Needs 

Answers.com: http://mobile.answers.com 

Offers instant answers to questions on more than 4 million topics. 
Wikipedia: http://en.wikipedia.7val.com 

Mobile Translator: http://m.mikebrittain.com/tr 

Allows you to translate words or phrases. Currently features English and 10 other languages, including Russian and Chinese. 

Yellow Pages and Other Directories 

InfoSpace Yellow Pages: http://www.infospace.com/info.avant/redirs_all.htm?pgtarg=ylwi 
Superpages Mobile: http://yp.superpages.com/ 

Weather 

PDA Animated Weather: http://www.ssec.wisc.edu/data/paw 

Provides animated weather radar images for cities and regions around the globe. 

The Weather Channel: http://xhtml.weather.com/ 

The site includes access to weather, news, traffic, and sports information. The Weather Channel offers several weather display options, including video, text alerts, smartphone software, and other mobile applications for a variety of devices. 

Travel 

FlightStats Mobile: http://mobile.flightstats.com 

Check flight status, departure and arrival information, and flight status by route. Use the site to get a jump on finding connecting flight status and gate information upon landing. 

FAA: http://www.faa.gov/wireless/ 

Airport delays, service problems, safety hotline, and links to the major airlines. 

Entertainment 

ESPN: http://espn.mobi 

Quick links to scores, schedules, news, and analysis. 
Fandango: http://mobile.fandango.com/ 

Purchase movie tickets without waiting in line. This works best when you have a film and theater in mind. 

Netflix: http://www.netflix.com/Mobile 

You’d rather stay in after a long week on the road? Add and remove movies or rearrange your queue. 

Open Table: http://mobile.opentable.com/ 

Choose your city, then your restaurant. Restaurants are listed alphabetically in a drop-down list. 

Restaurant Row: http://www.restaurantrow.com/avantgo/ 

This alternative site to Open Table lets you browse dining destinations by location and type of cuisine, which can be useful in an unfamiliar city. 

Banking 

Bank of America: https://www.bankofamerica.com/mobile/ 

Transfer funds, check account balances, and pay bills electronically. 

American Express: www.amexmobile.com 

User ID and password are the same as those you use to access www.americanexpress.com. 

Wells Fargo, Washington Mutual, USAA, and several others have mobile sites, too. 

Applications Available for Most Mobile Devices 

Google Maps: http://m.google.com/maps 

This is a must-have application. It easily identifies your current location and helps you get to point B on foot or by car. This application may require an additional fee to your service provider for the full location-finding functionality. 

Google Mobile App: http://m.google.com 

Offers access to many of Google’s popular applications, including Google Search, Gmail, Google Maps, News, Google Reader, and more. It is faster than loading the browser version of these sites and saves your search history. 

BlackBerry Only Applications 

The Wall Street Journal Mobile Reader: http://online.wsj.com (Click Mobile at the bottom of the page.) 

Features include easy access to top headlines, the ability to select your news feeds, full-text article access, and stock and market tracking capabilities. 

ETrade: http://etrade.com/mobile 

Allows you to set up watch lists, place orders, and view all of your accounts on a single screen. 

Apple® iPhone Only Applications 

iPhone App Store: http://www.apple.com/iphone/appstore 

Largest source for both free and fee-based iPhone applications. A few popular free apps include: 

• Wi-Fi Finder 

• Dictionaire: The Simple Dictionary 

• Trapster: Alerts you to speed traps and police cameras 

Windows Mobile Only Applications 

Metro v5.7.0: http://www.freewarepocketpc.net/ppc-download​metro-v5-7-0.html 

Helps you navigate public transport systems found in more than 350 cities around the world 

WorldMate Live: http://www.mobimate.com/downloadcenter/wml_windowsmobile.php 

Includes a currency converter, hotel booking tool, world weather, flight status, flight schedules, clocks for multiple cities, travel itinerary tracking, and a day and night map. Some features are only available for an additional charge. 

Phone Only Applications 

Many Web sites provide links through text messaging. You text a message to the site and it responds with a link to the mobile version. This method can be easier than typing a URL on the phone’s browser. See the New York Times site for an example, at http://www.nytimes.com/services/mobile/index.html.
You can purchase phone applications, usually for a nominal fee, at numerous Web sites. We’ve listed a few below. 

Youpark: http://www.youpark.com/ 

Youpark tests applications on several different devices before adding them to the roster. The Web site allows you to sort applications by device or category and offers numerous free downloads. 

Mobile Master: http://www.mobile-master.com/ 

Synchs your phone with Microsoft Outlook®, Lotus Notes, and other software. 

Free Application Resources 
Phoload: http://www.phoload.com/ 

Provides free games and applications for your phone.

GetJar: www.getjar.com 

Applications are free and can be searched by device. From your phone, access wap.getjar.com. 

Along with seeking out and connecting with great Web sites, applications, and other tools for your mobile device, we recommend that you take some time to explore and master the tools already there. The MemoPad found on many devices can help you keep track of your notes. You can record things to do, reminders, and other lists. Some users record their business expenses or mileage. There are a large number of tips and tricks Web sites worth investigating such as http://www.mobiletipstricks.com/. These sites can help you be more efficient and effective in your use of mobile devices. 

Please note that in our research we found many other mobile Web sites and applications are not ideal or even practical. Reading large sections of text online can be difficult and some tasks are easier on a full-screen monitor. Web sites requiring passwords are not always cooperative in the mobile world. Checking the Save Password box may not work and entering passwords again can be a hassle. Several businesses have built mobile Web sites and applications that are not worth your time. To find mobile sites and applications that make a difference for you, focus on the type of information you wish to access while in transit. 

Make the most of your mobile device today by bookmarking some of these Web sites or installing the applications we’ve recommended. If nothing else, you may impress your clients or your kids with quick information retrieval through your mobile device, something that many people see as just an e-mail tool. Soon you’ll be surfing the Web on the Metro, in your hotel lobby, and while waiting to board your flight. 

****************************************************************************************************************************
Book Review: Global Negotiation: The New Rules

By William Hernández Requejo and John L. Graham, New York: Palgrave Macmillan, 2008

Reviewed by John E. Duvall, Administrative Analyst, Hogan & Hartson L.L.P., Washington, DC

Requejo and Graham set out to explore how businesses in different countries negotiate agreements and business partnerships with each other and particularly why some negotiations are spectacularly successful while others are colossal failures. An important obstacle is the cultures the different partners bring to the table, but this very diversity “can also produce new ideas and new perspectives on those ideas that can be exploited for mutual benefit by patient and creative negotiators on both sides of the table.” (p. 1).

Culture includes the different values, languages, aspirations, and communication styles that negotiators from different countries bring to the table. Societies can be individualistic; ties are loose and everyone looks after himself or herself. Other societies are collectivistic; people are integrated into groups that support them in return for loyalty. In egalitarian societies, knowledge, skills, respect, and reputation are sources of power; while in hierarchical societies, social roles, personal connections, and inheritance are more important. Difference in language is an obvious obstacle. Other less obvious causes of misunderstanding and miscommunication are rituals, symbols, and beliefs, all of which unconsciously influence behavior and are unfamiliar to others.

Decision making in different enterprises can be centralized in one individual, delegated to persons throughout the organization, or vested in committees and groups. Individuals’ objectives and aspirations also vary. For some, security means training and the ability to move between jobs; for others, it means lifetime employment or retirement and welfare benefits. Social acceptance is more important in one country, achieving social and political leadership in another, and accumulating wealth in a third.

Communication styles are strongly influenced by culture. In high-context cultures, much information is implicit and nonverbal, and depends on contextual cues such as the rank and position of the speaker. Preserving harmony in the relationship is more important than frankness. In low-context cultures, communication is more explicit, verbal, and frank. 

Time is experienced differently. Monochronic time is linear and can be saved, spent, wasted, and lost. Punctuality is important, and people are impatient to get things done. Polychronic time leads to looser schedules, more involvement with people, and more patience to see how things develop.

For Requejo and Graham, these various elements tend to cluster together to yield cultures that are more information-oriented, such as the United States, or more relationship-oriented, such as Japan. An information-oriented culture is individualistic, egalitarian, low-context, linguistically direct, and monochronic time-oriented. These societies achieve efficiency through competition, tend to focus on the deal at hand, build up the final agreement by a series of smaller agreements on individual issues, and value objectivity and data in decision making. Relationships among business, labor, and government are adversarial.

A relationship-oriented culture is collectivistic, hierarchical, high context, linguistically oblique, and polychronic time-oriented. These societies achieve efficiency by reducing transaction costs, take a holistic view of negotiations emphasizing the building of long-term relationships, and settle individual issues as part of the final agreement. Personal relationships are important influences on decision making. Relationships among business, labor, and government are cooperative.

Some features of the American information-oriented negotiation style are bound to cause difficulties with partners from relationship-oriented cultures. Americans quickly get to the point without taking time to build relationships. Prizing informality and equality, they attempt to persuade with objective arguments and data, ignoring the importance of personal connections. They are impatient and often make unnecessary concessions to move things along.

The negotiation process that the authors recommend begins with scanning the environment—the external factors that might influence the negotiation—through published sources. The environment includes the political, legal and regulatory, physical geographic, demographic, economic, and other conditions that will impact the negotiation and the ensuing business partnership. Choose negotiators with key characteristics—such as listening ability, social intelligence, self-confidence, influence at headquarters, and language skills. Assess in more detail the people with whom you will be dealing. Develop an agenda for the negotiation and a strategy for the timing and order of concessions you will offer. Determine your best alternative to a negotiated agreement (BATNA) in case there is no agreement. Evaluate the negotiation setting. Is it home or away? If it is away, mitigate the disadvantages by, for example, suggesting some meetings at your hotel or a neutral site, rather than the other side’s offices. Be sure your negotiating team is not outnumbered by the other side. Be aware of time limits—yours and theirs. 

The negotiation process itself has four steps. Non-task sounding is essential for building trust and relationships. Do not try to skip over this step to get down to real business; in many cultures it may last for days or weeks. Next comes the exchange of information. It is normal in many countries to provide extensive background and context before presenting your actual proposal. Conversely, executives from relationship cultures are reluctant to provide frank feedback about proposals, as they are more concerned with maintaining harmony. Persuasion should not overemphasize objective arguments based on data and analysis; trust and personal relations are often more important. Finally, make no concessions until all issues have been discussed (the holistic approach), then start with minor ones.

For the authors and business executives in much of the world, the goal of international negotiations is not simply “concluding business deals,” but, more importantly, “establishing business relationships” to be maintained and nurtured over the long term. This requires keeping personal relationships warm through repeated contacts and visits to develop an atmosphere of trust and harmony. Each partner should routinely consider the interests of the other. Over time, changing circumstances will make modifications in the agreement inevitable. Since it is important to preserve the relationship for future dealings, the partners should try to resolve any conflicts through conferring in a spirit of mutual accommodation.

Successful global negotiations facilitate international trade that fosters world peace, innovation, and progress. Innovation requires creating new ideas and then diffusing them. Creativity and diffusion are both enhanced by diversity. People from different backgrounds working together generate more new ideas. When diverse people overcome the difficulties of communicating with each other, ideas spread from group to group more rapidly. For businesses, therefore, open innovation, or working with partners, both as sources of ideas and as marketers and diffusers, takes advantage of diversity and generates more innovation than the old method of doing it all in-house.

The key to the future is to act as if interdependence is fundamental to success. Treat negotiations as opportunities for innovation and mutual gain, rather than as competitions to be won. Develop negotiation skills in your staff. Groom “relationship managers” whose primary job is to work with international partners. Finally, “create and manage strategic relationships in which boundaries between companies, countries, and cultures begin to dissolve.” (p. 250).
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